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ESTABLISHING A UNIFORM CODE OF MILITARY JUSTICE 

JUNE 10 (legislative day, JUNE 2), 1949.-Ordered to  be printed 

Mr. KEFAUVER, from the Committee on Armed Services, submitted 
the following , 

R E P O R T  
[To accompany H. R. 40801 & 

The Committee on Armed Services, to whom was referred the bill 
(H. R .  4080) to unify, consolidate, revise, and codify the Articles 
of War, the Srticles for the Government of the Navy, and the Disci- 
plinary laws of the Coast Guard, and to enact and establish a Uniform 
Code of Military Justice, having considered the same, report favorably 
thereon with an amendment, and recommend that the bill, as amend- 
ed, do pass. 

AMENDMENT TO THE BILL 

Strike out  all after the enacting clause and insert in lieu thereof 
that printed in italics, in the bill as reported. 

PURPOSE O F  THE BILL 

The purpose of the bill is to establish a Uniform Code of Military 
Justice. By its terms, the proposed Code is uniformly applicable 
in all of its parts to the Army, the Navy, the Air Force, and the Coast 
Guard in time of war and peace. It covers both the substantive and 
the procedural law goverrin military justice and its administration 

supersede the Articles of War, the Articles for the Government of the 
Navy, and the Disciplinary Laws of the Coast Guard and will be the 
sole statutory authority for: 

(1) The infliction of limited disciplinary penalties for minor 

(2) The establishment of pretrial and trial procedure; 
(3) The creation and constitution of three clarses of courts 

(4) The eligibility of members of each of the courts and the 

in all of the armed forces o P the United States. If adopted, i t  will 

offenses without judicial action: 

martial corresponding to those now in existence; 

qualificntions of its officers and counsel; 
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(5) The review of findings and sentence and the creation and 
constitution of the reviewing tribunals ; and 

(6) The listing and definition of offenses, redrafted and re- 
phrased in modern legislative language. 

The code, while based on the Revised Articles of War and the 
Articles for the Government of the Navy, is a consolidation and a 
complete recodification of the present statutes. Under i t ,  personnel 
of the armed forces, regardless of the Department in which they 
serve, mill be subject to the same law and will be tried in accordance 
with the same procedures. The provisions of section 1 of the bill 
will provide, for the first time in the history of this Nation, a singlc 
law- for the administration of military justice in the armed forces 

Among the provisions designed to secure uniformity are the 
following : 

(1) The offenses made punishable by the code are identical foi 
all the armed forces; 

(2) The same system of courts with tli? same limits of jurisdic. 
tion of each court is set up in all the armed forces; 

(3) The procedure for general courts martial is identical as t c  
institution of charges, pretrial investigation, action by tht 
convening authority, review by the Board of Review, and reviev 
by the Court of hlilitary Appeals in all the armed forces; 
(4) The rules of procedure at the trial including modes of proo 

are equally applicable to all the Rrmcd forccss; 
( 5 )  The Judge Advocates General of tho three Departmrnti 

Rre required to  make uniform rules of procedure for the Bot,rd' 
of review in each Department; 

(6) The required qualifications for members of the  erinri, 10.v 
officer, and counsel are identical for all of the armed forces; 

(7) The Court of Military Appeals, which finally decidec 
questions of law, is the court of last resort for each of the armec 
forces and also acts with the Jud e Advocates General of th  
three Departments as an advisory fody  wit11 n view to securinl 
uniformity in policy and in sentences and in discovering ant 
remedying defects in the system and its administration. 

Among the provisions designed to insure a fair trial arc the following 
General courts martial 

( I )  A pretrial investigation is provided, a t  which the accused i 
entitled to be present with counsel to cross-examine available wit 
nesses against him and to present evidence in his own behalf. 

(2) A prohibition against referring any charge for trial which doe 
not state an offense or is not shown to be supported by sufficien 
evidence. 

(3) A mandalory provision for a competent, legally trained counst 
at the trial for both tlic prosecution and the defense. 
(4) A prohibition against compelling wlf-incrimination. 
( 5 )  Provision for equal process to accused and prosecution fc 

obtaining witricsses and depositions arid a provision allowing only th 
accused to use depositions in a capital case. 

(6) A provision giviag an accused cnlistcd man the privilege c 
having enlisted men as nionibers of the court trying his case. 

(7)  A provision whereby voting on c.liallenges, findings, and sex 
tences is bj- secret ballot of the members of the court. 
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(8) A provision requiring the law officer to instruct the court on 
the record concerning the eltments of the offense, presumption of 
innocence, and the burden of proof. 

(9) A provision for an automatic r ev iw  of the trial record for errors 
of law and of fact by a board of review with the right of tlie accused 
to be represented by legally competent counsel. 

(10) A prohibition against receiving pleas of guilty in capital cases. 
(11) A provision for the review of the record for errors of law by 

the Court of Military Appeals. This review is automatic in cases 
where the sentence is death or involves a general or flag rank officer. 
A review .nay be requested by petition on the part of tlie accused in 
any sentence involving confinement of 1 year or more. 
Special and summary  courts martial 

Under present law and procedure there is greet variation in the 
nomenclature, composition, procedure, and powers of the intermediate 
military courts. This bill completely eradicates all of those differences 
and establishes complete uniformity. 

The foregoing constitutes a general summary of the provisions of 
this bill. ‘l’he proposed code is presented in 15 sections and is further 
subdivided into 11 parts. Par t  2 
contains all of the provisions relating to apprehension and restraint. 
Part 3 pertains to nonjudicial punishment. Par t  4 sets forth the 
jurisdiction of courts martial. Par t  5 prtlscribes the manner of ap- 
~ ) J I I I :  ncnt and c-ornnosi .ion of c’oiirts vnrt inl  Part G pre~~cribes pie- 
t r ia l  oroc-etiure. Par t  7 prescrirws trlr t l  procedure. Flirt ti rclabe.; to 
sentences by courts martial. Par t  9 prescribes the provisions for  
appellate review. Par t  10 sets forth and defines the punitive articles. 
Par t  11 contains miscellaneous provisions. Section 1 of the bill 
contains 140 articles. These articles embrace all of the provisions 
of the proposed Uniform Code of Military Justice. The 14 remaining 
sections relate to the subjtvt of military justice but are not germane 
to a Uniform Code of Military Justice and are, therefore, excluded 
from section 1 of the bill. 

Part 1 contains general provisions. 

DISCUSSION OF THE BILL 

the conclusion of World Wai* 11. there was considerable discussion 
and criticism of the justice systems of the Army and the Navy which 
a t  that  time embraced all the military services. As a result of this 
criticism both departments created several independent boards and 
commit tees to review wartime courts-martial cases and also to study 
their court-martial systems. Many eminent members of the bar 
served 011 t h e x  committees and as a result of their studies both the 
War Department and the K a y  Drpartxent  submitted separate bills 
for introduction early in thc. Eightieth Congress revising their systems 
of military justice. ‘l’h House of Representatives after lengthy 
hertrings passcd the hill, H .  R. 2555, revising the Arm courts-martial 

During thr  first session of the Eightieth Congress the National 
Security Act of 1947 was enacted, unifying the armed services and  
creating a separate Department of the  Air Force. Since the proposed 
revisions of the Army and the Xavp justice systems differed in many 
respects, and in order to avoid having a third distinct system estab- 
lished by the Air Forcae. the then chairman of the Senate -4rmed 

system but, no hearings were held on a companion bi T 1 in the Senate 
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Services Committee suggested to the Secretary of Defense that  a bill 
be prepared for introduction early in the Eighty-first Congress which 
would provide a uniform system of courts-martial for all the military 
services. 

Toward the end of the Eightieth Congress, the bill revising the 
Army courts-martial system, as passed by the House of Representa- 
tives, was included as an amendment to the Selective Service Act of 
1948, during the debate in the Senate on tlie bill, and subsequently 
becanie Public Law 759, Eightieth Congress. 

In  July of 1945, Secretary of Defense Forrestal appointed a special 
committee to draft a Cniform Code of Military Justice, uniform in 
substance and uniform in interpretation and construction, to be equally 
applicable to all of tlie armcd forces. Prof. Edmund hlorgnn, Jr., 
of the Harvard Law School was designatrd chairman, the remainder 
of the committee being Assistant Secretary of the ,lrmy Gordon Gray, 
Under Secretary of the Xavy John Kenney, and Assistant Secretary 
of the Air Force Eugene Zukert. Supplementing the efforts of the 
main committee was a working group of approximately 15 persons, 
including officer representatives of each of the servicc>s and 5 civilian 
lawyers with service experience, under the chairmanship of l l r .  
Felix Larkin, assistant general counsel in the Office of the Secretary of 
Defense. 

During the 7-month study which was conducted, the l lorgan 
Committee and the working group consid(wd tlie Revised -1rticles of 
War, the Articles for the Government of the Xavy, the Federal Code, 
the penal codes of various States, and volliminous reports on military 
and naval justice which have bcen made i n  recent years by various 
distinguished persons. The end result of this combined effort was 
S .  857, a bill to provide a Uniform Code of Jlilitary Justicc, and 
companion bill to H. R .  4080, as amended and passed by tlic House 
of Represent a t  ives. 

A subcommittee of the Armed Services Committee held extensive 
hearings on this bill, a t  which time I-eprescntutives of thc  Iforgan 
Committee, veterans’ associations, bar associations, Rescrvc officers 
associations, the Judge Advocate Generals of tli(. : ~ r w  >ti servicrs, and 
other qualified witnesses appeared. 

The differences of opinion of those who appciirecl before the com- 
mittee or made known their views by other nicans pointed for the 
most part to the provisions of the bill discussed below. These 
differences were carefully considered by the co’mmittee and, where 
desirable, cha e6 have been made. 

Article 2, su 3 division 1, provides the general jurisdiction of the 
Uniform Code over persons in the regular components of tlw armed 
=vices, including volunteers, inductees, and Reservists calIed into 
Federal service. I n  order to leave 110 doubt as to the point where 
a n  inductee will be subject to the code, this subsection is now con- 
sistent with the Selective Service Act of 1948 to provide that juris- 
diction will not be obtained over those who attempt to avoid srlcction 
or induction. Jurisdiction over these pcrsons will continue to reside 
in the Federal courts. 

Subdivision 3, article 2,  was objected to by Reserve associations 
on the ground that it would be used to subject Itlcscrvcs to the code 
when they are engaged in all types of inactive duty training. hl- 
though the committee has made no change in this subdivision, it 
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desires to expzesg the view that  military departments should issue 
mdem subjecting Reserves to the code only when they are enga$ed 
in inactive duty training inv61Ping the use of dangerous or expensive 
equipment. 

Article 3 provides a continuing jurisdiction over certain persons 
who have left the service and who heretofore have been immune from 
pmeccution. Under this section, however, such persons are mbjmt 
to this code, whenever the Federal courts do not hare jurisdiction, 
and when the offense is serious enough to call: for a t  least 5 years’ 
sentence and was committed. within the statute of limitations. 

Article 15 provides for cornmanding officers’ nonjudicial punighment 
and combines the present practices of mast punishment in the Navy 
and Coast Guard and the disciplinary punishment imposed by corn- 
manding officers in the Army and Air Force. This punishment con- 
sists of withholding of privileges, restriction to specified l i d & ,  forfei- 
ture OE limited amounts of pay, and is not imposed putsimnt to trial 
by court martial, but enables commanders to impose limited puniqb 
ments for disciplinary purposes. In  the past, the unishments 
authsrized have differed in the Army, Navy, and Air Porce. The 
Army and Air Force have never used confinement, or Confinement 
with bTead and water, (LS a disciplinary punishment, while such PUR- 
ishments are traditional in the Bavy and CossC Guard. This bill 
limits, IS EO disciplinary punishment imposed by commanding offieers, 
confinement to 7 days and confinement with bread end water to  3 
days, and this punishment can only be used when the recipient is 
attached to or embarked on R vessel. 

The composition of the three types of courts martial is provided in 
articles 22, 23, and 24. These articles continue, in general, present 
pooednres now in effect in all services and provide for the appoint- 
ment of the members of the courts and counsel, the convening of the 
courts and the referral of charges by the President, Secretaries of 
Departments, and certain commanding officers. -4 number of wit- 
nesses, principally representing bar associations, urged the amendment 
of these articles to provide a different method of selection of court 
members. It was conceded that the comnianding officers should 
retain the right to refer the charges for trial, select the trial counsel, 
and review the case after trial. I t  was contended, however, that  the 
authority to appoint the court presented the opportunity to  the com- 
mander to influence the verdict of the court. I t  was proposed that 
members of a court be selected by a staff judge advocate from a 
panel of eligible officers and enlisted men made available by cornm~rhd- 
ing officers. 

Departmental witnesses opposed these amendments and supported 
the present method of selecting court members on the ground that the 
military has a legitimate concern with military justice and the re- 
sponsibility for operating it,  and that it is not inappropriate for the 
President, the Secretaries of the Departments, or selected commanding 
officers to appoint the members of a court. I t  is their position that 
to have the court members selected by judge advocates from among 
panels of eligibles submitted hy tlic commanders is impracticable 
and unwieldy, would hamper the utilization of persons on the panels 
or normal military antics, and could not operate efficiently in time 
of war. A number of added protections not found in either the 
Articles of War or the Articles for the Government of the Navy are 
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included i n  this hill, such as a supreme civilian court of military appeals 
boards of review removed from the cornmandcr, and provisions that 
t'he law officer, trial and defcnse counsel of a general court must be 
t,rninttl law-yers. Furthcr. tlic> influcncsinq of the action of a court 
by any authority becomes a crinic for wh~cli the offender is subject 
to  trial by court martial under chis bill, V i t h  these safeguards, the 
committee adopted the provisions recommended by the Sational 
51 ili ttiry Establishment . 

Article 26 provides the authority for a law officer of a general 
court martial. Under existing Ian- the S a v y  has no law officer. The 
Army and the Air Force do have a Ia\r officer for general courts 
martial who, in addition t'o ruling upon points of evidence, ret'ires, 
deli!,rratrs. niitl ro t : is  with tl:v ('olii'l o i l  tlir fiiit1incl.s anti scntcncc. 
O6cers  of equal rxpericncc on this subjcct are sliurply tlividcd in 
their opinion as to whether the law officer should retire with the 
court, and vot'e as a member. I n  view of the fact that  the law officer 
is empowered to make final rulings on all interlocutory questions of 
law, except on a motion to dismiss and a motion relating to the 
accused's sanity, and under this bill will instruct the court upon the 
presumption of innocence, burden of proof, and elements of the 
offense, it  is not .considered desirable that the law- officer should have 
the voting privileges of a member of the court. This is consistent 
with the practice in civil court's where the judge does not retire and 
deliberate with the jury. 

Article 07 of the Ynifoi*ln Code provides for a court of milit'a.ry 
aDpcnl.;. which is :III rntircly ~ i ( , u -  concept in the firld of militnry law. 
This court, conipowl of tlirce ci\,ilinns, appointed by the Presidcrit Rnd 
confir!nctl by and with tlic ndvice and ron+nt of thp Senate, Rill be 
thp stipr,'ine authority on t11e law nnd 11ss11re uniform intcrpretation of 
sub5tnntive nrid procedural lnw. Tlic c~minittec belicvccl it desirahle 
t o  havc thc judgcs of the coilrt of Iili!itill 'j ' appcvlls servc for a teim of 
8 yenrs mther t h a n  hold officc durilig gootl bclinvioi-. Provisiori is 
mnde for st'aggering the cspii~ntiori of tern18 of t!ic jiitlpes. 

Gnder the proT.isioni; of l'iiblic I,HW 759.  Eiglitic>tli Coi ip ' re~~,  a 
separate Judge Advooa tc  Gciiernl's C o r y  \vns cst~blislicd for the 
Army. S o  such s e p n r n t p  I ~ g n l  corps esist i  lor the S a v y  or tlie Air 
Force. The Secrctaries of t l ic  S a v y  niid tlie -1ir Force oppose the 
creation of n sepnrntc Icgnl corps nitliin t l ic i r  ctcpnitinents n t  this 
time. Since the Irgnl coi'ps i n  thr De~)nrtmcnt of the> Arniy has been 
in operntion only :;111cc February 1 I 1949, rind tlie advnntnges of such 
a corps nre spcc~iilntivr, it is bclievrr! tlcsirable to postpone the creation 
of scpnrntr lrpnl ('or?-' lvithin tlic Air Forcc and thc Snvy  until furthcr 
experieiicc i-; avniltible on tlie operntion of tlic corps in the Army. 
The ~ y e i ~ ~ t i o n  of this Cotlc will not bc hnriipri~cvl hi- 1nr.l; of uniformity 
in this rcspect. Rritrictivc qrinlificntioii~ a re  iric!iidcd with respect 
t o  the nppoint;ment of futuro jutlgc> advucnte geneids of the military 
depnrtmmts. 

S E C T I O S  BY S E C T I O S  A S A L Y S I S  OF THE BILL 

SECTION 1 
Article 1 .  Definitions 

The definitions in this articlr pertairi only to this code. I n  the 
interest, of economy of draftsmnnsliip certain words, such as "The 
Judge Advocate General", huvr bcrn given special meanings. 
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For tlic purpose of this code, the S h i n e  Corps and, when operating 
as ptirt of the Il’nvy, the Coast Guard are considered part of the naval 
armcd f o r c ~ s .  
-4 provision as to masculine and feminine gender is unnecessary in 

light of 1 U. S. C., section 1. 
Article 2 .  Persons subject to the code 

Pamgrnph (1) is an  adaptstioii of ,4W 2 (a) and is consistent with 
section 12 of the Selective Seivice Act of 1948 which provides: 

S o  person shall be tried by court niartid in any case arising under 
this title unless such person lias been actually inducted for training 
a i d  scrvice prescribed under this title * * *. 

Paragraph (2) is an adaptation of AFT 2 (b). See article 1 for 
definitions of “cadet” and “midshipman”. 

Paragraph (3) is adapted from 34 U. S. C., section 8 5 5 .  It makes 
the code applicable to a person on inactive duty training, but only if 
he has voluntarily undertaken the training after notice that he will 
be subject to the code. This paragraph is intended to afford control 
over persons on inactive duty training involving the use of dangerous 
or espensire equipment-such as week-end flight training. 

Para raph (4) retains existing jurisdiction over retired personnel of 

10 U. S. C.; section 1023 and 34 U. S. C., sections 389 and 853d. 
Paragraph (5) represents a lessenin of jurisdiction over retired 

personnel of a Reserve component. 8nder  existing law, the Navy 
retains jurisdiction over retired ReseFve personnel since such personnel 
are on the same retired list as members of a Regular component. The 
Army has no such jurisdiction since retirement benefits for non- 
Regular officers are administered by the Veterans’ Administration. 
This paragraph relinquishes jurisdiction over its Reserve personnel 
except when they are receiving hospitalization from an  armed force. 
This standardizes jurisdiction of the armed forces over Reserve 
personnel. 

See 34 U. S. C., section 
853d. 

It follows 
article 5 (a) of the proposed revision of the Articles for the Govern- 
ment of the Xavy by limitin applicability to those persons who are 

Paragraph (8) is based on 33 U. S. C., section 855 and 42 U. S. C., 
section 217. It provides jurisdiction over certain groups when such 
groups are serving with the armed forces. 

Paragraph (9) is consistent with articles 45 and 64 of the Geneva 
Convention on Prisoners of War, 47 Stat. 2046, 2052 (July 27, 1929), 
in that the prisoners of war are subject to this code and thereby 
have the same right of appeal as members of the armed forces. 

The phrase “in the field” 
has been :ionstrued to  refer to  any place, whether on land or water, 
apart from permanent cantonments or fortifications, where military 
operntions are being conducted. (See I n  re Berue, 54 F. Supp. 252, 
255 (S. D. Ohio 1944).) 

Paragraphs (11) and (12) are adapted from 34 U.  S. C., section 1201, 
h t  are applicable in time of eace as well as war. Both paragraphs, 

agreement to which the United States is a party or to  an accepted 

The term “nrmed force” includes all components. 

a Regu f ar component who are entitled to receive pay. It is based on 

Paragraph (6) perpetuates existing law. 

Paragraph (7) is a slight modification of AW (2) (e). 

in the custody of the armed B orces. 

Paragraph (10) is taken from AW 2 (d). 

lowever, have been made su t ject to the provisions of any treaty or 
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rulc of international law. Paragraph (11) is somewhat broader in 
scope than AW 2 (d) in that t'hc code is made applicable to  persons 
employed by or accompanying the armed forces as well as those 
serving wit.11 or accompanying t'he armed forces, and the territorial 
limit'ations during peacetime have been reduced to include territories 
where a civil court, system is not readily available. 

Personnel of the Coast' Guard are subject' to this code a t  all times 
as members of an armed force. Under existing law, Coast Guard per- 
sonnel, when serving with the Snvy, are subject to the Articles for 
the Government of t'he Navy. Whrn not serving with the Navy, 
Coast, Guard personnel are subject to the disciplinary code of the 
Coast, Guard for minor offenses and t80 trial in t'he Federal courts for 
more serious oflensrs. This is not a desirable arrangcment'. Under 
this bill, the Coast Gunrcl, when not serving with the Xavy, will con- 
duct its own courtms-martitd for all types of offenses in accordance with 
the provisions of this code. TVhen serving with t.he Xavy, Coast 
Guard personnel will be tried under t8he provisions of this code by 
the Navy. 
Article 3.  Jurisdiction to f r y  certain personnd 

Subdivision (a) represents a House amendment to the bill as 
originally introduced. Under existing lam, the armed forces lose 
jurisdiction o w r  military pcrsonne! who have been lawfully separated 
from service. This fact has been clearly established in the recent 
Federal court decision in tlic Hersliberg ca,se. 1nasm.uch as the 
Hershberg case involved an offense which was conmittetl bcyond 
the jurisdiction of our State and Federal courts, there is no tribunal 
which has niiy jurisdiction ovcr the person or tlie offense. It is 
clearly apparent that some persons can rscupe trial by court. m.artia1 
by the merc lanfui tcrniinatiori of service. This is not a desirable 
situation. On tlie otlicr li~lntl, it is desirable to placc some limitations 
on continuing jurisdiction ovcr prrsons who commit' offenses while 
subject to militnry law and who t e rnha te  tlicir military stat'us 
beforc apprehension. 111 the opinion of the comrrii ttee thc prcsent 
provisions of this subdivision provide :L desirable dcgrec of continuing 
jurisdiction arid n t  the same t'irric place sufhcicnt limitations on tlie 
continuing juristlictiou to  prevent capricious actions on the part of 
military niithoritics. 

Sut)tlivisioii ( I ) )  is tlic statutory cymssion of t'lir law a.s set out in 
the ,\Isnun1 !'or C'ourts l lnr t ia l ,  pnrxgrapli 10, arid Naval Courts and 
Boards, sc r t  io!i 3:H.  It  tlifrrrs from. a similar provision in article 
5 (a) of tlici pmposc~l  nnicnclmrnts to tlic Articles for tlie Government 
of tlic Sa\- \ -  in tliut i t  provitlw that n person ~ - h o  obttiins a frautlulont 
disclirrt.gc~ is not sii1)jwt to this (>ode for oflcnscs corrimitteti (luring 
tlic p(1riocl twtv-wn t l iv  tlatc of tlic fraudulent tliscliargc arid subse- 
q u c s r i t  ~ i )~) t ,c~~i(~r~, ior i  for trial by mi l i t t q  ni!thoritios. 

Siihlivisioii ((*) is prorript!!tl by E r  7)urte Drainior (65 F. Sripp. 410 
(N) Cal. 194G)), ~\-hic~li licltl that  a tliscliargc from thc naval s c i ~ i c r  
hnrwtl p r o s t ~ ~ i i  tiori of :L porson for tlcsc4on from the lhr i r ic  C%q~s  
prior to liis ( ~ d i s t m ~ i t  in tl ic Navy. 
Article 4 .  I)i,srnis.ced oficerls right to trial! by  court martial 

This article should he ~ w ~ t l  in conjunction with the provisions being 
recnactetl in scct'ion I0 of t'his bill. The right to t,rial will apply only 
in t,hc case of a summary dismissal by order of the President in time 
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of war (sec. 10 of this bill covers the provisions now found in AW 118 
and AGN, art. 36). 

If the President fails to convene a court martial where there has 
been an application for trial, or if the court martial convened does not 
adjudge dismissal or death as a sentence, the procedure followed will 
be the same as that prescribed in article 75 (d), where a previously 
executed sentence of dismissal is not sustained on a new trial. This 
chanves present statutory provisions. The change is made because of 
the Xbubt, expressed by  Winthrop and other authorities on military 
law, as to the constitutionality of the present provision declaring that  
an order of dismissal, lawfully issued by  the President , shall be void 
under certain circumstances. Under the proposed provision, i t  will 
be possible to achieve the same result-that of restoring the officer. 

N o  time limit has been set on when an application for trial must be 
submitted. The present statutory provision has been construed to  
require that the application be made within a reasonable time, which 
will vary according to circumstances. (See Winthrop, Military LRR. 
and Precedents, 1920 ed., p. 64; Digest of Opinions, Judge Advocatc 
General of the Army, 1912-40, sec. 227.) 

References: AGN, article 37; R.  S.,  section 1230 (1875), 10 'LT S.  C., 
section 573 (1946). 
Article 5 .  Territorial applicability of the code 

It is not in con- 
flict with the provisions in article 2 (11) and article % (12) of this 
code, which makes certain persons subject to the code only when they 
are outside the United States and also outside certain areas. The 
code is applicable in all places as to other persons subject to it. 
Previous restrictive provisions on this subject and the Articles for 
the Government of the Navy hare  given rise to jurisdictional problems 
which this language will correct. 
Article 6 .  Judp advocates and  legal ojicers 

There are no 
similar provisions in present Navy law, Subdivision (a) differs from 
AW 47a in order to make clear that the Judge Advocate General 
will not actually issue orders assigning judge advocates or law specinl- 
ists but that the appropriate personnel divisions of the respective 
services will issue such orders in accordance with the recommendations 
of thc Judge Advocate General. 

The purpose of subdivisior, (a) is to place judge advocates and law 
specialists under the control of the Judge Advocate General. Sub- 
division (b) not only authorizes direct communication within militai*y 
lustice channels, but also enhances the position of staff judge advocates 
and law spccialists by requiring direct comniunication bet ween such 
officers and their commanding officers. 

Subdivision (c), which is based on the sixth proviso of A R  11, is 
desiqned to secure rcview by an impartial staff judge advocate or 
legal officer. 
Article 7. Apprehension 

This article should be read in conjunction with articles 8-14, which 
codify and enact present practice as to appcehension and restraint of 
persons subject to the code. 

This article reenacts the present Army provision. 

Subdivisions (a) and (b) are derived from ATT 4Ta. 

890886 0--50----i8 
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Subdivisions (a) and (b) are new and relate in particular to military 
Subdivision (c) is derived from AW 68 and Naval Justice, police. 

chapter 6. 
Article 8. Apprehension of deserters 

This article, giving the authority to civil officers to  apprehend 
military deserters, is derived from hW 106, 35 Stat. 622 (1909), and 
34 U. S. C., section 1011 (1946). 
Article 9.  Imposi t ion qf restraint 

Subdivision (a) clarifies tho meaning of certain terms used by the 
armed forces. I n  present Army and Air Force practice, “arrest” 
refers both to apprehension and to a type of restraint. I n  Navy 
practice, “close arrest” would fall within the definition of confinement. 
Subdivisions (b), (c), and (d) incorporate present Army and Navy 
practice. (See art. 97 for offens:. of unlawful tlctention.) 

Subdivision (e) is included to proyide for custody of persons appre- 
hended until proper authority is notified. 
Article 10. Restraint of persons charged with oflenses 

naval practize. 
finement of persons sclbject to this codr. 
cation of the accused is new. 
Article 11 I Reports and receiving of prisoners 

This article is derived from 85% 71 and 72. 
with restraint.) 
Article 16. Confinement wi th  enemy prisoners prohibited 

Present AI+ 16 could be interpreted to prohibit the confinement of 
members of the armed forces in a brig 01 i>!.iLlhg which contains 
prisoners of war. Such construction would prohibit puttin naval 

enemy vessel, even though segregation within the brig n w e  provided. 
This article is intended to ermit confhcrnent within tho same con- 

Article 13. Punishment  prohibited before trial 
The reference to articla 57 

clarifies thc relation of this article to the effective date of sentences. 
.A% 16 has been interpreted to prohibit the enforcement of any sen- 
tence until after final approval, even though the accused is in confine- 
ment after the sentence is adjudged. It is felt that a person who has 
been sentenced by a court martial and is in confinement whi:h counts 
against the sentence should not draw full pay for the period between 
the date of sentence and the date of final approval. 

The provision as to the ri or of restraint is derived from present 
Army and Navy practice. t h e  article also preserves authority to 
punish for infractions of discipline. 

References: AW 16, MCM, paragraph 19, and Naval Justice, 
page 78. 
Article 14. Delivery of oflenders to civil authorities 

Subdivision (a) perpetuates present Navy ractice. The present 

authority to try its personnel for civil offenses in time of peace, so 

1 

This article is derived from A W  69 and 70, m d  conforms to present 
It provides the basis and degree for arrest or con- 

The provision as to notifi- 

(See arts. 95-97 dealing 

personncl in the brig of a ship if the brig contained prisoners f rom an 

finement facilities, but WOJ P d reqoire scbgrcgation. 

This artizle is derived from A W  16. 

h m y  practice was adopted a t  a time when t E e Army did not have 
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that if a man were not delivered up he would not be tried a t  all. Since 
the armed forces now have such authority, the mandatory feature of 
AW 74 is felt to be unnecessary. Under the Navy practice, which 
has worked very satisfactorily, the Secretary of the Navy has given 
broad autliority to commanding officers to effect delivery of enlisted 
personnel to civil authorities without reference to the Navy Depnrt- 
ment. 

Subdivision (b) adopts present Army practice. 
Attention is invited to the provisions in appendix C, Naval Courts 

and Boards, which deal with the procedure for delivering oft’enders, 
and related matters. It is contemplated that these matters will be 
governed by uniform regulations for the armed forces. 
ilrticle 15. Commanding oficer ’s nonjudicial punishment 

This article is a combination and revision of AW 104 and article 14 
of the proposcd amendments to the Articles for the Government of the 
Navy. The punishments authorized by these two provisions are com- 
bined in subdivision (a), while subdivision (b) empowers tlie Secretary 
of the Department to place limitations on their imposition. As origi- 
nally draim, this article would have permitted confinement for no t  to 
exceed 7 days or confinement on bread and water or diminished rations 
for not to exceed five consecutive days as punishment for disciplinary 
offenses, The House amended subdivision (a) (2) (E) (F) to prevent 
the imposition of these punishments except upon personypttached to 
or embarked in a vessel. This committee recognizes that the nature 
of naval operations a t  sea makes these punishments desirable in such 
circums(anccs, but i t  has added a further limitation by reducing tlie 
period of confinement on bread and water from 5 to 3 days. 

Subdivision (b) also empower; tile Secretary of the Dcpurtnient to 
permit mcmbers of the armed forcw to elect trial by court niartial in 
lieii of proceedings iintlcr this article. This reco nizes a difference in 
present prncticcl among the n r m d  forces. The gnvy allows no elec- 
tion on the theory that the rorrinir~nding oficer’s punislinieiit relrites 
entirely to discipline. riot crime; furthermore, in the S a v y  tho officer 
who has sumninry court-martial jurisdiction is the same oawr  who 
imposes punishmec t iinder this article, or his subordinate. Therefore, 
to grant an option to n a ~ n l  personnel would be meaningless where 
the commanding officer was also the summary court oficcr. I n  the 
event the commanding officer wore not the summarny court officer, i t  
would result in ranting n subordinate officer the authority to pass 

hns resulted in t h c  rcvisioli of this subdivision which will permit the 
Secretary of the Navy LO handle this situation by appropriate regula- 
tions. I n  the Army, on the other hand, a company commtincler with 
power under this article will not usually have summary court-martial 
jurisdiction. Almost without esception R summary court oficer in 
the Army or Air Force will be superior in rank to the officer u-110 
ad’udgcs disciplinary punishment. 

hbtlivision IC) permits the Secretary of a Departmont to authorize 
officers in vtiarge to iniposo vritnin punishmcntu under this 2irtide. 
Tlie status and authority of officers in char e differs according to the 
command of which they are in charge, a n  li likewise differs between 
the Navy arid the Coast Guard. An lLofficer in charge” in the Navy is 
always a commissioned officer, usually in command of a small, isola ted 
detachment. An (<officer in charge” in the Coast Guard is construed 

(Sec Alnav 145, June 26, 1947.) 

judgment upon a is superior. This is not a desirable situation and 
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to include noncommissioned officers as well as commissioned officers. 
The committee is fully cognizant of this difference, and i t  is intended 
that  the Coast Guard shall have full authority to extend limited 
disciplinary authority under this article to noncommissioned officers 
under appropriate circumstances. 

Subdivision (d) incorporates and strengthens the provision of AW 
104 as to appeal and review. It is to be noted that any person pun- 
ished under authority of this article inny apperll to the nest superior 
authority. Appeals rlre 
to be promptly forwarded and decided. In  addition, reviewing au- 
thorities are permitted not only to remit the unexecuted portion of 
the punishment, but also t o  restore all rights adversely affected by 
the punishment previously exec uted. Thiq subdivision is new to the 
Navy and the Coast Guui (1.  

Subdivision (e) is derived from An' 104. Under present Navy 
practice, punishment by a commanding officer is never a bar to 
trial by court martial, although evidence of such punishment may 
be introduced in mitigation of a court-martial sentence which stems 
from the same offense. For the difference between a minor offense 
and a serious crime see the Manual for Courts Martial, paragraph 118. 
Article 16. Courts martial classiJed 

Under present law, there are three types of courts martial in 
each, Army, Savy ,  and Air Force. In  the Army and Air Force, they 
are designated as summary courts martial, special courts martial, and 
general courts martial. In the Savy,  they are designated as deck 
courts, summary courts martial, and general courts martial. While 
the general courts martial in each of the services have equivalent 
authority, the S a v y  summary court has considerably less jurisdiction 
than an Srmy special court, and the same is true of the Kavy deck 
court as contrasted to the Army summary court. This article con- 
solidates provisions as to types of courts martial and number of 
members. Army and Air Force terminology has been adopted and 
designated the three types of courts. The maximum limits of the 
number of members is believecl unnecessary. The law officer of a 
general court martial rrplaces the law- member under the present 
Articles of War. Thr law officer is specified in paragraph ( I )  to show 
that he is not a member. 
Article 17. Jurisdiction ?f courts martial i n  general 

Subdivision (a)  authorizrs reciprocal jurisdiction among the armed 
forces, b u t  makes the exercise of such jurisdiction by any forcr subject 
to regulations prescribed by the President. Such regulations will 
enumerate those situations in which one armed force may try per- 
sonnel of another armed forcr. This method of providing for the 
exercise of rcciprocal jurisdiction permits flexibility, in that new- situa- 
tions for which the cxercisc of such jurisdiction may be desirable, 
can bc provided for as tlicby nriw. 

The provision in suhdivision (b) is particularly applicable to cases 
where reciprocal jurisdiction has been exercised and is thc~refore 
placed in this article. The same practice will be followed in all 
court-martial cases, however. The disposition of records under 
article 65 is controlled by this subdivision. 

This includes persons of all of the services. 
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Article 18. Jurisdiction of general courts martial 
This article is derived from AMT 12. The punishments which may 

be adjudged are changed from those ‘(authorized by law or the cus- 
toms of the service” to those “not forbidden by this code” because 
the law and customs of each of the services differ. Cruel and unusual 
punislimcnts are forbidden in the code; other punishments which 
may be adjudged will be made uniform by tlie regulations prescribed 
by the President under article 56. 

It will be noted in tlie punitive articles, articles 77-134, that the 
death penalty can be adjudged only when specifically authorized for 
the violation of a specific punitive article. 
Article 19. Jurisdiction of special courts martial 

This article is derived from AW 13. Special courts martial are 
given the authority to try capital cases under such regulations as the 
President may prescribe instead of when the officer with general court- 
martial jurisdiction over the case authorizes. The Navy proposes 
this procedure so that  prior blanket authority may be obtained for 
capital offenses to be tried by special courts aboard ship where cir- 
cumstances make it desirable, since it is not practicable to refer such 
a case to the officer with general court-martial jurisdiction. Death 
is added to the list of punishments which a special court martial may 
not adjudge, to cover the cases which a special court tries which 
would otlierwise be capital cases. Other restrictions on. punishment 
are adopted from I t  is intended that special coerts martial 
shall not h%vc jurisdiction to try offenses for which a mandatory 
punishment has been prescribed by this code. 

The provision in AW’ 13 that a bad-conduct discharge adjudged 
by a special court martial is subject to approval by an officer with 
general court martial jurisdiction has been deleted from this article. 
The review of special courts-martial records and the execution of 
sentences are covered in articles 65, 66, and 71 of this code. 

References: AW 13 and proposed AGN, articles 17 and 20. 
Articlc 20. Jwiniliction of summary  courts martial 

Thc right to  refuse trial by summar)- court martial is made absolute, 
except for thc CRSC where a person has been pcrmittetl to refuse punish- 
ment untlcr articalc 15. 

Rcfcrc~ices: A4’1T 14 nnd proposer1 BGS,  articles 15 nnd 16. 
Article 21. Jurisdiction of courts martial not exc1uSire 

This article preserves tlsistiug Army nnd  Air Forw law which gives 
concurrent jiiristliction to  military t r ibunnl~ othcr thnn coi i r t~ martial. 
Thc lnnguage of 11’11’ 15 has hcen prcservcd bevnusp it has been con- 
structl t)y thc Siiprt.nw Court (KJ* Parte Quir?n ,  317 U. S .  1 11942)). 

A T f i c l r  22,  Tt-ho mc(y co?irrnp genua1 courts martial 
Provisions for Xav~7, Air FOI’C(J, 

Xfarinc. ant1 Coast Guard convening nutlioritiw arc added Para- 
craphs (6) nud (7) permit thf> Prcsidcnt and the Scc‘rctnrics of the 
Army. Xnvp, Air. Force, and Trcnsury (for the  (’onst Guard when 
not s ( ~ r v i ~ i g  with the Nav!7) to empower othcr conimnridiricr officers 
to convcncJ gcncrnl courts ninrtial. See nrtivlc 1 for tlcfinition of 
“Department ,” 

13 

Kcformces: AFT 15;  proposed AGN, article 5 ( f ) .  

This tlr.ti(alc is (]pr.ivc>d froni LIJV 8. 
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Subdivisiori (t)) is tlcrivctl from AW 8. The word “ticcuser” is 
useti in p l ~ c c  of “ncciispr or prowciitor,” and “accuser” is clcfincd 
in wticle 1 in order to clarify its meiuiing. 

Article 23. Ti’ho ?/its!/ canienc spccial o;iLrt.( i / i c t ? ! G l  
Provisions for all thr  armed 

forcrs hnvc.  hem added. An “ o f f i c ( ~  in chnrgr” is an officcr of the 
naval sc’1,vic.e or Coast Giinrd who is riot’ known by the title of “corn- 
manding officcr” but ewrciscs similnr aut horit’y. A noncommissioncd 
officw of the Coast Giicird who i s  :til o f f i c ~ ~  in vhaige will not be em- 
p01vcrcd t80 appoint, n court i i n d ( ~  this :irt iv lo ,  siiicc caonimissioned 
ofic~crs niiist bc appointed to tho coiirtJ. Siibtlivision (1)) conforms to 
urticlc 51.  

Ar.tirlp 24. IVho m a y  conwnp ai.immar!y C o i i t t q  martial 
Prorisioiis foi- all tho nrmrd 

forces hiive I m n  ndt lcd .  It  i s  f<hlt t\ppropi.intc t l i ~ ~ t  all persons Em- 
powercc\ to conveix’ supvrior courts Iiinrtial should also h u w  powrr 
to con\Tcw inferior coilits niiit’t in l .  

Kcfcrclricps: A \ Y  10;  ,\GN, :irtic,lc t i l ; p t ~ ~ p o w l  A(;N, artic-lc 15. 
Article 25. Il’ho m a y  serge on courts martial 

Subdivisions (a),  (b),  and (c) niake officers, warrant’ officers, and 
enlisted persons competent to sit as members of courts martial of 
any armed force, v-it!ioiit regard to  v.+(~thcr thry tire Iticmbers of 
the same armed force as t’he convening authority, or of the same 
arme,d force as t,he accused. Placing no limitation on competency 
in this respect, will give the convening authority a niasirnum number 
of persons tfo draw on for riie,mbersliip of ti court’ martial in a situation 
where he is in command of several small units of different armed 
forces, or wil1,permit t!ie appointment to a court of persons belonging 
t,o the same armed force as the accused in a case in Ivliicli reciprocal 
jurisdiction is being exercised. I n  such cases it is contemplated t’liiLt 
the President’s regulations on  reciprocal jurisdiction will specify 
what percentage of members rvill be from the same armed force as 
the accused. As a pract’ical matter, the appointment 
of mixed courts will not be a common practice. 

Subdivision (c) limits the competency of enlisted persons to cases 
where they are not members of the same unit as the acc,used. Uy 
section 212 of Public Law 759, Eightieth Congress, Congress simi- 
larly limited cornpctency to enlisted persons not assigned to the 
same company or corresponding iiiilitary unit. h corresponding 
military unit aboard a ship, which, tiiougli it riit~y in some cases be 
a larger group than the Army coriipuriy, is the same kintl of integrated 
body, living and working in close association. 

The last sentence of the first paragraph of subdivision (c) was added 
t o  make it possible to procccd with the trial where competent enlisted 
persons cannot be obtained. This is to avoid long delay in the ad- 
minist rat’ion of just ice and the expensive process, which might other- 
wise he necessary, of transporting enlisted persons great distances to 
serv6 as court members. Such delays and expemses would arise in 
connection with offenses committed on ships a t  sea or in isolated units 
ftsliore, such as remote weather stations. The language of the sub- 

Refcrcwces: AW 8 ;  AGN, art,iclc 38. 

This ni-ticlc is derived front AW 3. 

Refcrrncw: AFY 9 :  AGK,  articl(x ? t i .  

This article is dcri\-cd from A\\: 10. 

(See art. 17.)  
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division makes it clear that mere inconvenience is no ground for pro- 
ceeding with the trial without enlisted persons on the court, and the 
requirement of a detailed written statement including the reasons for 
such failure insures that  the purpose of the subdivision will not be 
arbitrarily defeated. 

References: AW 4, 16; AGN, article 39; proposed AGN, article 
24 (a). 
Article 26. Law oficar of a general court martial 

The law 
ofliccr is required to be a member of the bar whether or not he is a 
judge advocate or law specialist. The change in the position of the 
law officer is reflected in subdivision (b) which requires the accused 
and counscl to be present when the law officer consults with the court, 
othor than on the form of the findings, and states tha t  the law officer 
shall not be a voting member of the court. (See ar t .  51 as to rulings 
and duties of thc law officer, and art. 39 as to  when the law officer 
must be present.) 

References: ATV 8;  proposed AGY, article 24 (b) 
Article $7. Appoin tment  of trial counsel and rlefensp counsel 

Subdivision (a) of this article incorporates the opening clause and 
the fourth and fifth provisos of L4TT 11. The trial judge advocate is 
rcnarncd ( l i (1  t i  c~~unsc i .  i ~ i i ( i  tlici i,:giit 01 tlie accused to have a 
person requestccl by liiiii act as dc~fwse counsel is subject to the 
availability of that person. (See ar t .  38.) 

Paragraph (1 j of subdivision (b) incorporates the first proviso of 
AK 11, but the requirement that couriscl be qualified as set forth 
therein is no longer subject to  thc cswption allowed whcre such qual- 
ified persons. are not available. Paragraph ( 2 )  of this subdivision, 
the requirement that counsel br crrtificd by thci J u d g ~  Advocatc Gcii- 
crnl, is drawn from articlc 24 (b) of the proposed AGK. 

It is 
made applicable oniy to special courts martial, since the qua!ihcation 
requirements of subdivision (b) with respect to counrel for general 
courts martial are not subject to  ewcption. 

Article 28. Appoin tment  of reporters und  interpreters 
The power to  appoint re- 

porters arid intei*prcters, lio\vever, has been shifted iron1 tlie president 
of the court to thr convrn i~g  authority sj:,c-c’ the latter will have 
control of tlie available pcirsoiincl. 

References: AW 113; Naval Courts and Lo,rrcls, section 3G1. 
Article 29. Absent and additional members 

This article is based o n  proposcd AGS, arric-lc 2 7 ,  and l i r ~ ~ t s  the 
wasons for cscusing riiernbcrs of general and q x c d  courts martial. 

Sribdivisioiis (b) and (c) specify the prorctlurc~ for replacing absent 
members of general arid special courts innrt’ul .  IVhrrt! a complete 
transcript of the testimony is kept,  only thc record need be rrad to 
the new mrmbcrs. However, in special court-martial cases \there a 
cqmplcte rccord may not be kept, only such previous evidence as 1s 
stipulated by the parties may be deemed to have been introduced.. 

Ncw members are subject to challenge for cause, and if the partles 
have not previously exercised their right for peremptory challenges, 
they may exercise such right against new members. 

This article is derived from AW 8 with modifications. 

Subdivision (c) is based on tlie second proviso of A\)- 11 .  

References: A\\- 11; proposcd A G S ,  articlcs 18 (b) ,  24 (b) 

This artivlc is derived froni ATV 115.  
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emor for failure to conduct a pretrial investigation. Certainly, the 
committee does not, intend to endorse any provisions which will bring 
added delays and unnecessary technicalities into the system of military 
justice. On the other hand, it should be noted that an officer who hae 
the responsibility to  order a pretrial investigation who intentionally 
fails to have such an investigation conducted, and such failure sub- 
stantially prejudices the rights of an accused, would be guilty of an  
offense under article 98 of this code. 
Article 33. Forwarding of charges 

This article is derived from AW 46c and is intended to insure an  
expeditious processing of charges and specifications in general court- 
martial trials. The requirement that the report be made in writing 
will help insure compliance with this article. 
Article 34. Advice of s t a j  judge advocate and reference f o r  trial 

Subdivision (b) makes clear 
that in addition to formal corrections, changes in the charges may be 
made in order to make them conform to the evidence brought out in 
the investigation without requiring that new charges be drawn and 
sworn to. The MCM provides that if an essentially different offense 
is charged as a result of the investigation, the convening authority 
should direct a new investigation to allow the accused to exercise his 
privileges with respect t o  new or different matter alleged. 

ReferenceF: AW 47b; MCM, paragraph 34 (d). 
Article 36. Service of charges 

This article provides for the serving of charges upon the accused. 
It also provides that, in time of peace, no person shall be brou h t  t o  

days after the service of charges upon him, or before 3 days after serv- 
ice of charges upon him in a special court-maria1 case. 

References: AW 46 (c); AGN, article 43; proposed AGN, article 37. 
Article 36. President m a y  prescribe rules 

This article is derived from AW 38. Proposed AGN, article 48 is 
similar except that the Secretary of the Navy would be authorized to 
prescribe rules instead of the President. This article standardizes 
this authority in the President and provides t,hat all rules and regu- 
lations prescribed by the President shall be uniform insofar as practical. 

References: AW 38; AGN, articles 34, 64 (e); proposed AGN, 
article 48. 
Article 37. r:nlawfully infEuencing action of court 

In  addition i t  
prohibits the convening authority from influencing the law officer or 
counsel. This is similar to  the proposed AGN except that the Secre- 
tary of the Navy would control such coercion by regulation. 

This article is not intended to  preclude a reviewing authority from 
making fair comment on errors of the court in an opinion which is made 
m the course of review, or from returning a record for revisign of errors, 
or from taking appropriate action when a member of a court has so 
misbehaved as to  abandon his judicial responsibilities or duties. 

Article 98 of this code would make violations of this article an 
offense. 

References: AW 88; proposed AGN, articles 9 (45), 39 6 ) .  

This article is derived from AW 47b. 

trial before a general court martial, against his objection, be f ore 5 

This article incorporates the provisions of AW 88. 
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Articlp 38. I ) i t t i c  ,Q ( ! f  trial  counxrl and clrfr.i,w c o t I i t s p I  

Subtiivisions ($1) :>tu1 (h) are tlcrived from hW 17 and :iW 11. 
Suhlivision ( ( 3 )  : h similar provision appearing in thc prolmsed 

AGN, nrl iclc 7 S ,  nintlc i t  mnntlntory for defcnse cwiinscl citlier to sub- 
mit a bricf of sric.11 mat trrs :IS lie felt slioultl be c*onsitlcrcd on revie\v or 
a statenicnt sc t t  ing for th  I i k  t’cnsons for not so cloing, This I)rovision 
\\-as not :uloptccl bec:irisc i t  i w s  felt t l i n t  i f  t l i t ’  h i  t rr  altcrmttivc UTIY~ 
cliosen i t  I i i i F l i t  n c n t  u:illy pw,jiitlicc\ the  nccustvl on t~ci-icn~, ‘rhr per- 
missive provision i.; insci,tc(l in tlic code to mwuriige (Icfensc oounscl 
to submit briefs in :ippropri;ltt\ C I L S ~ S .  

Stricter reqriit*c:- 
nients governing the circumstances untler ivhicli assist an t  counscl rimy 
act independently of the trial counsel or defe,rise counscl arc imposed 
in order to maintain tlir qunlity of counsel and to protect tlie nw:isetl. 

References : A \ V  1 1. 17,  I 1 A : proposed AGX, art iclcs I8 (b) ,  I8 [c ) ,  
24 ( I ) ) ,  :18. 
A r f i ( s l p  39. S‘w i o  ii s 

This article expands t h e  piwvisions of A \ V  30 to require the. pres- 
ence of all parties and the law officer except uhen the members of tlw 
court i*etit,e to vote or deliberate, or when tlie Ian- officer is to record 
the fintlings. In tlie la t te r  case, the reporter is to accornpnny tlic 
l:in- officer and R verbatim transcript of the ptwxetlings is to be kept. 
The article also prohibits the court from consult inp with either tlic 
ti.isl counsel, counsel for the accused, or the l:i\v officer in the absence 
of tlie others. The requit-ctnent of &I\\- 8 tliat no evidence be rewived 
in the absence of the hw officer is extendecl in tliat the law officer 
must he present at all times except n h e n  the nwmbers are to  vote or 
deliberate. The law officer is not ii “niemher” of the court and is 
not to be present during deliberations or voting. (See art .  26.) This 
will not mean, ho\\-ever, that tlir court \\.ill be withoiit’ the benefit of 
the legal advice of the I a a  officer during its deliberations. for he is to 
charge them untlei* article 51 tmcl untlcr ni t t ick :$F) they may scek fur- 
ther instructions: brit the instructions \vi11 be in the presence of the 
accused and made part of the record. 

References: AW 8, :20; T\;C and B,  sections ;$i:<, 102. 
Article 40. Pontinunncer 

This art i c h  follows the prcsc>nt Army atid Navy provisions relative 
to the granting of coiitinuanccs for rcasonahlp causc i n  c.ourt-martia1 
cases. 

References: AJV 20 ;  proposed AGN, articlt’ 3i. 
Article 41. Phallenger 

Subdivision (a) proviclw for c~hull(~riges for (YIUSO of mr~mbtm of a 
general or special court martial arid t l i c  law offic~r of a gt.ncral court 
mart i d .  

Subdivision (h) authorizcs on(’ pcwmptory challcnge by the trial 
counsel and one prrcimptory chnllcngt~ for cinch sccused. ITiidPr 
existing law, thc Navy pwmits no ptwmptory cahallenges arid thv 
Army permits only on(: pcrcmptory challcngc for c>ach side, rtlgnrdlcss 
of the numbcr of codofendants. 

Subdivisions ( ( 1 )  ctnt l  (e) iii’e dcrivetl from A \ V  116.  

References: ANr 18; proposcd AGN, articlns 19, ‘24 (h), and 25. 
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Article 42. Oaths 
This article requires that officials and clerical assistants of general 

and special courts martial be sworn. The oaths are not specified in 
the code as it is felt that the langliage of the oaths is suitable matter 
for regulations. 

The article does not require the court to be resworn in every case. 
The language would allow a court to be sworn once a day where there 
is to be more than one trial, if the accused in each trial is present a t  
the time that the court is initially sworn. 

References: AW 19; AGN articles 2 8 ,  40, 41;  proposed AGN, 
articles 19, 2 5 .  
Article 43. Statute of limitations 

Generally speaking, this article provides a statute of limitations of 
3 years (b) in the more serious offenses, and a statute of limitations of 
2 years in less serious offenses, no statute of limitations for the offense 
of desertion or absence without leave in time of war, aiding the enemy, 
mutiny, or murder, and prescribes the  conditions under which the 
statute of limitations will not run. 

Subdivision (a): Adopted from AW 39 and proposed AGN, ar t ide 
5 (b) . (‘ .4iding the enemy” is added to the list of offenses which may 
be tried and punished a t  any time. 

Subdivision (b): Adopted from AW 39. The time when the period 
of limitation will stop running is changed from the time of arraignment 
to the time sworn charges and specifications are received by an  officer 
exercising summary court-martial jurisdiction over the command. 
This provision is considered preferablc to the more indefinite provision 
in AW 39 that the statute is tolled when ( ( b y  reason or“ some manifest 
impediment the accusctl shall not have been amenable to military 
justice.” 

Subdivision (c): This cover3 all other offenses. The period of 
limitation is made applicable to trials by court martial and to punish- 
ment by a commanding officer. 

Subdivision (d) : Tht. language used in the second proviso of A W  39 
is changed because of its indefiniteness. The clauses “ in  the custody 
of civil authorities” and ‘(in the hands of the enemy” are adopted from 
Xavy proposals. 

Subdivision (e): Lidopted from ATV 39. 
Subdivision I f ) :  Incorporates the provision in title 18, U. S. C., 

se:tion 3287, which otherwise might not be applicable to court- 
martial cases. 

References: .lW 39;  proposed AGN, article 5 (b) ;  title 18, U. S. C., 
section 3287 (1948), (wartime suspension of limitations). 
Article 44. Former jeopardy 

All three 
have thcir source in present hW 40 and AW 52 and incorporate the 
traditional military rules of jeopardy. The military rules have been 
adopted to accommodate the system of automaJic appellate review 
~ I i i r l i  now psists i i i  011 servitacs and which is iiicorporatcd in this 
Code, u systcrrl villcreIg wcrp accwsed’s CRSP is wview-ed for error 
whether or not he requests such review. This right to automatic 
review raises several questions in connection with jeopardy, the most 
important of which has to do with the right of a reviewing authority 
to order a rehearing. 

This article should be considt>red with articles 6 2  and 6 3 .  
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I n  the civil courts the defendant gets a new trial on his own pe- 
tition, and the new trial is not improper since this rtiquest can be 
said to amount to a waiver of jeopardy. This waiver has been held 
to be such that upon the new trial he could be convicted of a higher 
degree of the offense of which he was originally convicted and could 
be awarded a severer sentence than the original sentence. S o  such 
request is made under the military system and a rehearing is auto- 
matically awarded where justified. Thus the waiver doctrine is 
hardly applicable. On the other hand, under the military system 
the accused is given additional protection in that on the rehearing 
he may not be con\-icted of any higher degree of the offensc of which 
originally convicted, nor may he lie givm a morc severe sentence. 

The jeopardy provisionq of the‘ hi11 o i i n h l ( ~  thc  (~ontiIItlntiol1 of t hc 
highly desirable features and safeguards of the autonixtic, review 
system. Two changes, however, have been made in exkting law. 
The first, which wac incorporated in the original bill, forhidq a rchcnr- 
ing where the p’rosecution failed to make r’vc’n n prima .fncip case. 
(See article 63.) The second, prevents the retrial of a case which 
is terminated by the prosecution for failure of available evidence or 
rmtnesses. Both changw represent a substantial strengthening of 
the rights of an accused. 
Article 45. Pleas of the accused 

Subdivision (a): Drawn from present Army and Navy provisions, 
except for the provision for entering the plea of not guilty in the record, 
which is new. The question whether the plea of not guilty should 
be entered, in the situations covered in this subdivision, will be treated 
as an interlocutory question, according to  the procedure prescribed 
in article 51 of this code. 

It is not intended that a plea of not guilty to the offense charges, but 
guilty to  a lesser included offcme, will be an irregular pleading wth in  
the meaning of this article. 

Subdivision (b) is new but enunciates a rule now followed by the 
Army, and, as to certain capital offenses, by the Xavy. 

The provisions of this article will be supplemented by regulations 
issued by the President. It is contemplated that  the recommenda- 
tions of the Keeffe Board as to the procedure to  be followed by a 
court martial when tl plea of guilty is entered will be adopted. The 
proposed procedure is as follows (see Keeffe report, p. 142): 

(1)  I n  general and special court-martial cases, the plea should be 
received onlv after the accused has had an opportunity to consult 
with counsel appointed for or selected by him. If the accused has 
refused counsel, the plea should not be received. 

(2) I n  every case the meaning and effect of a plea of guilty should 
be explained to the accused (by the law officer of a general court 
martial; by the president of a special court martial; by the summary 
court), such explanation to  include the following: 

(a) That  the plea admits the offense as charged (or in a lesser 
degree, if so pleaded) and makes conviction mandatory. 

(b) The sentence which may be imposed. 
(c) That  unless the accused admits doing the acts charged, a plea 

of guilty will not be accepted. 
(3) The question whether the plea will be received will be treated 

as an interlocutory question. 
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(4) Tho mplanation made and the t ~ c r u s d ’ s  reply thereto should 
be wt forth in the record of trial exactly as given. 

It is also contemplated that the regulations will provide t,hat the law 
officer or the court shall explain the meaning of any special defenses or 
objections which may appear to be available to  the accused, in any case 
in which he is not represented b counsel, and shall advise him of his 
ri h t  to make them, both as to t e offense charged and lesser included 

The rovisions contained in chapter XI11 of the Manual for Courts 

raising special defenses and objections by motion, were considered 
by the ad hoc committee in connection with this article and approved 
as a sound basis for similar provisions to appear in the new regulations. 
The ad hoc committee also considered, and approved, the provisions 
in the 1949 Manual for Courts Martial requiring that if it appears from 
the charges that the statute of limitations has run against ai1 offense, 
or in the case of a continuing offense, a part of an offense char ed, the 
court will bring the matter to the attention of the accused an 8 advise 
him of his right to assert the statute. If the accused leads guilty to 
a lesser included offense against which the statute of 7 imitations has 
apparently run, the court will advise the accused of his right to inter- 

ose the statute in bar of trial and punishment as to that offense. 
&milady, a t  the time the court is makin its findings, if by ewe tions 

offense, to which he has not entered any plea, the court will advise him 
in open court of his right to avail himself of the statute in bar of 

o B enses, before pleading to the general issue. 

Martia P , United States Army, 1949, dealing with the procedure for 

and substitutions the accused is f o u n t  guilty of a leseer inc P uded 

punkhment , 
- 

References: AW 21 ; NC and B, sections 413, 416, 417. 
Article 46, Opportunity to obtain ~ t n e s s e s  and other evidence 

and proposed AON , article 35. 

issuance of process to regulation, 

Article 47. Refusal to appear or teetgy 

This article provides equal opportunity to the rosecution and 

It is considered appropriate to leave the mechanical detaiis as to the 

References: AW 22; AON, article 42 (b) ;  proposed AGN, article 35. 

This article provides the authority and the penalt for the violation 

Violat,ion of this article is punishable in a United States distriot 
court or in a court of original criminal jurisdiction in any of the 
Territorial possessions of the United States. 

This ttrticle is derived from AW 23. Proposed ABN, article 35 
(c) is similar, The roviso in AW 23 making certain offenseR in title 
18, U. S. C., applicab e to proceedin s before courts martial is omitted, 
since the lantuage of title 18 inclu es the important offenses a amst 
military justice, such as perjury find bribery of judicial o cers. 
(See title 18, U. S. C., secs. 206, 210, 1621, 1622 (1948).) 

References: AW 23; AQN, article 42 (c);  proposed AQN, article 
36 (b). 

defense to obtain witnesses and other evidence. I t  is ! ased on AW 22 

of such authority to com el persons, not subject to t i is code, to testify 
in court-martial cases w % en duly subpenaed. 

P 
h % 
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Article 48. Contempts 
This article gives courts-martial and other military tribunals 

authority to summarily punish for contempt any person who uses 
any menacing words. signs, or gestures in its presence, or who disturbs 
its roceedings by any riot or disorder. Maximum punishment is 
con nemmt for 30 days or a fine of $100, or both. I t  is felt essential 
to  the proper functioning of a court that such court have direct 
control over the conduct of peisons appearing before it. 

References: AW 32;  AGX, article 42 (a);  proposed AGN. article 26. 
Article 49. Depositions 

This article provides the authurity for the taking and usc of deposi- 
tions in court-martial trials. I t  should be noted that a deposition 
may be read in evidence in any case in which the death penalty is 
authorized by law but is not mandatory, whenever the convening 
authority shall have directed that the case be treated as not capital, 
and in such a case a sentence of death may not be adjudged by the 
court martial ( f ) .  

The 
first sentence is new in that it permits any party to take a deposition 
after charges are signed unless an officer with authority to convene a 
court martial for the trial of such charges forbids i t  for good cause. 
When such an authority is to designate officers to take dcpositions, 
he should consult the accused prior to designating an officer to repre- 
sent the accused, or if the accused has counsel representing him in 
other pretrial matters, such counsel should be designated to represrnt 
the accused if available. 

Subdivision (b) conforms to present practice in all s r rv~cc~s  
Subdivision (c) is derived from -411- 26 and conforms to prw’nt  

S a v y  practice. 
Subdivision (d) is derived frcm AW 25 and proposed AGN, article 26 .  

The admissibility of a deposition is made dependmt upon the need 
for its use a t  tlie time of trial. Thr  same rilles of cvidcnce apply to 
testimony in depositions as apply to oral testimony. 

Subdivisions (e) and (f)  are tlrri\-ed from AW 2 5 .  ‘l’lic proposed 
A G S  does not contain similar provisions. 

References: AW 2 5 ,  2 6 ;  proposcd A G S ,  nrticlc :36. 
Article 50. Admissibil i ty of records of courts (?f inquiry  

This article specifies the conditions under wliicli t h t  rt>cortls of a 
court of inquiry may be used in n suhsequcnt court-martial caw. 

This tirticlr is derived from d4W 27 and is similar to present Navy 
pr a c t I cc . 

Thr rffect of the use of the words “not capital and not extending 
to the d ~ c m i s ~ a l  of an offi(~crO is that i f  thch prowcution uses tlie rrcord 
of a court of inquiry to prow part of the allrgations in one specifica- 
tion, neither death nor dismissal may bo ndjutlgcd as a rcsult of a 
conviction under t h n t  slwcification. Tlicl introduction of thc rccord 
of a court of inquiry by tho tlefcnsc shall not affcctt the punishment 
which niay be atljurlgctl. 

Ilefercnces: AW 2 7 ;  A G S .  article 60; proposrcl A G S ,  ai*ticalti 44. 
Article 51 T’oting and rulings 

This ai,ticlc prcscribrs the mannc’r in whit-h mcmbers of the court 
martial dial1 vote. I t  nlso provides the authority for the law officer 

Subdivision (a) is derived from the third proviso of AW 2 5 .  
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of a general court and the president of a special court to make final 
rulings upon all interlocutory questions, other than challenge and 
other than a motion for n finding of not guilty, or the question of 
accused's sanity. 

Subdivision (c) prescribes that the law officer of a general court 
martial and the president of a special court martial shall instruct 
the court as to the elements of the offense and charge the court on 
presumption of innocence, reasonable doubt as to guilt, reasonable 
doubt as to degree of guilt, and burden of proof. This subdivision 
sets out the minimum requirements as to the scope of the instructions. 
It will not prevent him from charging on additional rules of law which 
are germane to the case. 

The provision of AW 31 
allowing the law officer to consult with the court before making a 
ruling is deleted. In  subdivision (c) the law officer and the president 
of a special court martial are required to instruct the court as to the 
elements of the offense in addition to those matters specified in An' 
31. 

The proposed AGN does not require a secret written ballot, but  
does require the law officer to instruct the court as to the rlenients 
of the offense. 

References: AW 31 ; proposed AGN, article 24. 
Article 62, Number of votes required 

This article is derived from AJT 43.  Proposed AGN, article 28, 
would require only a majority vote t o  convict of any offense, but is 
the same as AW 43 as to the number of votes required for sentences. 

Paragraph ( 3 )  of subdivisiori (b) clarifies -4IT 43 as to the number 
of votes required for a sentence which does not extend to death or 
imprisonment in excess of 10 years. 

Subdivision (c) clarifies the method for determination of issues to 
Be decided by a majority vote whm the vote is tied. It is felt that  
a tie vote on a challcnge should disqualify the person clinllengctl 
regardlrss of whether the challenge is by the prosecution 01' by the 
defense. It is also felt that a motion for a finding of not guilty and 
the question of the accused's sanity should not be tlccidctl t)y n tir 
vote as these are considered again in the vote on the fintlinps. All 
other tie votes are determined in favor of the accusrd. 

References: AW 4 3 ;  A G S ,  article 50; proposed ACTS, article 28. 
' l r t i c l e  5;. Court to  a ~ ~ r / o u n c I ~  ccction 

This urticlc is derived from propowl  , IGS, article 28, niid i*eqiii~*cs 
thc trial counsel, the accusrti. arid the tlefensta voi invl  to bc informed 
of tho findings arid wntcncc as soon ns t h e  seiitencc is d c t w  mincd. 
Tlic findings mny bc announcod as soon as t h y  are  tlctrrniincd if' it iq 
brl ievd appropriate to do so. AW 39 rcriuircs :in ncqiiittiil to bo 
~innoiinvetl, but 1cn\-os thv annoiiiicemcnt of tliv :,tmt(Incr n n t l  f i n t j i i i p  
of guilty to the tiiwretion of the cwurt. I t  is frlt npproprintc~, hov ET or, 
that the accused nnd his coiinwl hc infornictl ~ . i  to th t .  oiitmrne of  tli(> 
trial ns boon as thc result, arv dctrrni i rwtl .  

Rcfcrrnws: AM' 2 9 ;  J I I ' O ~ O W ~ I  .\G?;. nrtit*lp 28. 
rlrticlp hj. Kl)cot t i  , I /  11 i d  

Subdivision (a)  cwntniris pro\ isioiis siniilar to tliow of' proposctl 
ACK, article 29, b u t  dift'crs Goni A\'; 33 in that  tlw law officclr arirl thc 
I)rwidciit rtutliciitit*ate the record of a g m w l  vourt rvrlrtinl. LiJY 33 

This article is derived from AW 31. 
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requires the trial counsel and the president to authenticate the record. 
It is intended that records of general courts martial shall. contain a 
verbatim trnnscript of the proceedings. 

This article is subject to 
the provision of article 19 which requires a complete record t o  he 
kept in cases where a bad-conduct discharge is adjudged. 

Under AW 111 a copy of a general court- 
martial record is given to the accused if he demands it. TJnder N9vy 
practice, the accuse& is automatically given a copy of the record of a 
general court martial. This article goes further in that a copy of the 
record of a general or special court martisl is required to be given to 
the accused. I t  is felt to be appropriate that the accused should have 
a CODY of such records for his personal use. If such records contain 
classified matter, means of safekeeping should be provided. 

References: AW 33, 34, 111; AGN, articles 34, 64; proposed AGN. 
articles 16 (e), 21, 29. 
Article 66. Cruel and unueud punivhmente prohibited 

This article prevents punishment by flo giag, branding, marking, 
or tattooing on the body, and prohibits t a e use of irons, single or 
double, except for the purpose of safe custody. Generally speaking, 
it reenacts existin provisions of law. 

References: A d 41 ; proposed AGN, article 31. 
ArticlP 66. Maximum limits 

This articlo authorizes the President to establish maximum limits 
of punishment for any offense,*except one for which a mandatory 
punishment is prescribed. 

References: AW 46; proposed AGN article 33 (b). 
Article 67. l$$ectiw date of eentencee 

This article is new. subdivision (a) prohibits the forfeiture of pay 
or allowances becoming due before the date of approval by the cod- 
vening authority. Formerly an Army court-martial sentence could 
forfeit such earni 8. In  addition, subdivision (a) ermits the for- 

by the convening authorit but before the date of final approval by 

riate that where an acoueed is sentenced to both forfeiture andpcon- 

Subdivision (b) is derived from AW 34. 

Subdivision (c) is new. 

feiture of pay and 3 owances becoming due after the tl ate of approval 

the Secretary where such f? nal approval is n e c e s s q .  It is felt a pro- 

Article 68. Ezecution of conqinement 
This article authorizes any sentence of confinement adjudged by a 

court martial or other military tribunal to be carried into execution by 
confinement in any place of confinement under the coptrol of any of 
the armed forces. I n  addition, it authorizes confinement in any penal 
or correctional institution under the control of the United States or 
which the United States may be allowed to use. 

Subdivision (a) is derived from AQN, article 7, which ermits the 
Navy to transfer court-martial priaonere to institutions un i er the con. 
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trol of the Department of Justice. The Navy has found this practice 
to be beneficial both to the service and to the prisoner. Both the 
Army and Navy officers in charge of correctional policies recommend 
the adoption of subdivision (a). It is the policy of the armed forces 
to segregate youthful and rehrtbilitable prisoners from the hardened 
criminals and incorrigibles and to provide for the maximum rehabilita- 
tion of prisoners for the purpose of restoration to duty or successful 
adjustment in civil life. However, clue to lack of facilities and person- 
nel with long and continuous experience in the highly technical and 
specialized phases of penology, the armed farces have serious handicaps 
in dealing with prisoners with long civilian criminal records, criminal 
psychopaths, sex deviates, violent incorrigibles, and other prisoners 
requiring special treatment. The Army in aperating under AW 42 
has met with great difficulty in segregating the varied types of prisoners 
and in giving them specialized treatment. It is felt that  the rehabili- 
tation of prisoners who create special problems could be expedited by 
transferring them to the highly specialized institutions under control 
of the Department of Justice, which range from training schools and 
reformatories to major penitentiaries and provide for the treatment 
of prisoners according to their needs. 

From past experience, the services have found that the type of 
treatment suit'ed for individuals does not depend on the type of offense 
or on the length of the sent$nce. Many of the prisoners..,who cause 
special problems in disciplinary barracks are those convicted of mili- 
tary offenses, such as a.  w. 0 .  1. or desertion. 

Subdivision (b) incorporates the second proviso of AW 37 and con- 
forms to present Navy pract,ice. 

References: AW 3 i ,  42; AGN, article 7.  
Article 69. Error of law; lesser ,included o j e n s e  

This article permi-t's a reviewing authority to  sustain a finding of 
guilty even t'hough error has been committed when it can be deter- 
mined that the error does not, materially prejudice the substantial 
rights of t,he accused. It likewise aut.horizes any reviewing authority 
to approve or affirm so much of the finding as includes a lesser included 
oflense. 

In  light of certain new 
procedural requirements in this code, such as the requirement that the 
law officer of a general court martial instruct the court as to the ele- 
ment's of the oit'cnse, t'his subdivision is an extremely important one 
and should be given full force and effect,. On the matter of technical 
errors S C  anti 13, section 472 cont,ains t'he following statement: 

If there has beeti nb miscarriage of justice, the finding of the court should not 
be set aside or a new trial granted because of technical errors or defects which do  
not affect thc. siib~taiitial rights of the accused. 

Subdivision (b) is t'wkeii froni A'W 47 ( f ) ,  49 (a) and article 39 (d), 
(e) of t hc  proposed. hGX. AlClI,  parngrnpli 78 (c), defines a lesse,r 
iiwludod offonsc os follovis: 

I he test as to  whether a11 offense fouiid is iieceaearily included in that charged 
is that i t  is iiicluded o111y if' i t  is iiecepsary in proving the offense charged to  prove 
all t h c :  ( ~ l r ! n l ( ~ l l t ~  of the offcllhe found. 

: i \ V  ; j i ,  47 ( f ) ,  49 ( a ) ;  piwpowti .ZGS,  ar(ic!v 39 ( c t ) ,  
\ ( , l ;  ZC' m i t i  I % ,  scscqion 4 i 2 .  

Subdivision (a) is adapted from .AW 37. 

I .  

8'JORSfi 0-5&---79 
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Article 60. In i t ia l  action on the record 
This article prescribes who may takc initial action 011 court-martial 

records. T h ( w  is no similar 
provision in the A G S .  but SC and B, wotion 479, pi-ovides that the 
reviewing power vests in the ofic,e, not the person, of the authority so 

acEfirences:  AT$- 3 5 , 4 7  ( e ) ;  xc and B, section 470. 
Article 61. Same-General court-martial rccords 

The convening authority is herein rcquired to i<cfer the rccord of 
every general court martial to his scaft’ judge advocate or legal officer, 
who shall submit liis written opinion thrreon to the convening author- 
ity. The convening authority map ignore the written opinion of the 
staff judge advocate ; howcver, such opinion shall go forward with the 
record and shall be given such weight as subsequent reviewing authori- 
ties may deem appropriate. 

The requirement 
that  the convening authority refer the record to his staff judge advo- 
cate or legal officer is new for tho Savy.  The requirement that  the 
staff judge advocate or legal officrr write an opinion on the jurisdiction 
of the court in cases of acquittal conforms to present -4rmp practice. 
(See art 6 5  with reference to opinions and records in cases where there 
is a finding of giiiltv.) 

Refcrcnces:AW 3 5 ,  47 (c),  
Article 62. Recondera t ion  and recision 

This article permits the convening authority to return a court- 
martial record to the court for reconsideration of a dismissal which 
does not amount to a finding of not guilty. He may also rzturn it for 
the correction of any apparent error or omission, or any improper or 
inconsistent action by the court, provided this can be corrected with- 
out material prejudice to the substantial rights of the accused. This 
is in conformity with present practice in the services. 

Subdivision (b) incorporates provisions of AK 40 and prohibits 
returning the record for reconsideration of a fiiiding of riot guilty or 
a ruling which amounts to a finding of not guilty, or for incrwsing the 
severity of the sentcnce unless the sentence prcscribecl for the offense 
is mandatory. This last situation is possible where a court has given 
less than the death penalty for thc ofl‘cnse of spying in wartime, which 
carries a mandatory sentcncc of death. The committee amendment 
reincorporates languagc from AW 40 to make it clear that  the conven- 
ing authority may return the record a-hcre the court has found the 
accused guilty of a spccificatiori and not guilty of a chargc and the 
specification sufficiently a1lcgc.s a violation of some article. 

References: AW 40; proposed AGN, article 39 (i); JICAI, para- 
graphs 64 (f ) ,  SS, 87 ( b ) ;  r\;C arid U, sections 410, 458468. 
Article 63. Rehearings 

This article givcs the convoriing authority the authority to order a 
rehearing in cases in which he disapproves the firitlings and scntcnce, 
except thosc cases where there is a lack of sufficient evidence in the 
record to support the findings. 

The Navy has no siniilar 
statutory provision. The Army term “rclioariiig” has bron adopted 
to distinguish a proceeding under this article from tlie new trial 
specified in article 73. 

It is taken principally from .llY 47 (e). 

The article is dran-n principally from AW 47 (c). 

This article is adopted from AW 52. 



ESTABLISHING A UNIFORM CODE OF MILITARY JUSTICE 27 

Subdivision (a) provides, in conformance with the usual concept of 
double jeopardy, that the convenin authority shall not order a 

case-has failed, as a matter of law, to introduce sufficient evidence 
to warrant the finding. The phrase “evidence in the record” is in- 
tended t o  authorize rehearings where the prosecution has made its 
case on evidence which was improperly admitted a t  the trial, evidence 
for which there may well have been an  admissible substitute. 

Subdivision (b) contains the limitations on the sentence which can 
be adjudged by a court on rehearing, with an  exception for mandatory 
sentences. Without this exceptioc the court on rehearing could 
impose no sentence a t  all where the ariginal sentence was less than 
that made mandatory for the offenses. For a mandatory sentence 
aee article 106. 

A rehearing is a continuation of the former proceeding, and if the 
original court had no jurisdiction in the case, none of the restrictions 
of this article appl to a subsequent trial on the same charges. 

Article 64. Approval by the convening authority 
This article authorizes the convening authority to approve only such 

findings of guilty, and the sentence or such part or amount of the 
sentence, as he finds correct in law and fact and determineg,should be 
approved. 

It substantially conforms to present practice in all the armed forces. 
The convening authority can approve a finding only if he finds that it 
C O I I ~ O ~ I T I S  to the weight of the evidence and that there has been no 
errcr of law which materially prejudices the substantial rights of the 
accused. (See art. 59, commentary.) He may approve only so 
much of a finding as involves a finding of guilty of a lesser included 
offense. He may disapprove a finding or a sentence for 

rehearing where the prosecution has H ailed to establish a prima facie 

References: A d 52; NC and B, section 477. 

(See art. 59.) _ _  - 
any reason. 

AGN, article 39 (b). 
References: AW 47 (c), ( f ) ;  AGY, articles 33, 54, 64 (d); proposed 

Article 66. Disposition of records after retiew by the convening authority 
This article prescribes the procedure which shall be followed by 

convening authorities in the disposition of court-martial records after 
they have taken final action on such records. 

Subdivision (a) incorporates present Army practice. Navy practice 
is similar except that no opinion by the legal officer is rcquired. 

Subdivision (b) is derived from A K  3G except that the record may 
be sent directly to the Judge Advocate Gcricial. This alternative is 
permitted in ortier to provide for situations where no judge advocate or 
law specialist, is assigned to the staff of the officer exercising general 
court-martial jurisdiction or where dircct transmittal to the Judge 
Advocate Gerwr a1 or a branch office would be more expeditious. 
Proposed AGN, article 39 (d) is similar to AW 36. 

Subdivision (c) permits the review of other special and summary 
courts martial to be prescribcd by regulations, subject to the require- 
ment that all such records shall bc reviewed by a law specialist or 
~ u d g e  advocate (or lawyer in a Coast Guard case). The reason for 
this provision is thaL the volume of cases, the availability of law 
specialists and judge advocates, arid the fcasibility of reviewing records 
in the field may differ in the various armed forces. 
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The disposal of spcwnl t ind summary court-mtirtial wcords is iilso 
left to regulation, boc.ausc1 of t l u ~  varying ncvds of tlic :Lrmc>d forccs. 
It is intended, ho\vcvrv, that such i~~cor t l s  shall be rct:iincd until no 
longer of use c ~ t h c r  to  thc arnictl fowc concwiicd or to th ( \  ncarrisrtl. 

References. AW 3 5 ,  36; propos-(1 A G S ,  :ii.ticllcs 21,  39 ( ( 1 ) .  39 i ~ )  
Article 66. Rcricw b y  the Ii’oc~~d o f  I l c i i c u  

This nrticli :idopts the  Arniy sgstom of r v \ i ~ ~ v  b y  a formally con- 
stituted Bon, H e q u i r ~ ~ l  qualifications of thc nienibcrs arc new, 
howevw, antl a provision prrmit ting civilian members lins bcen 
added for tlic Coast Guard. 

Revirw of all the ctiscs spccifietl in subdivision (b) is at1 tomatic, 
whether or  not the  scn tcnc~ is suspended The types of (xws recciv- 
ing automatic rrvicm by thv Uoartl arc substantially tlic same as 
those under the  present Articles of \Var except that for svntences 
involving penitentiary confinernent thrre have beeti substituted 
sentences involving confinement for more than 1 ear’. This con- 
forms to changes in the systt.m of confinement in article 58. For 
review of other cnses by a Boarcl of Review see article 69. 

The Board of Review shall affirm a finding of guilty of an offense 
or a lesser included offense (see art. 59) if it determines that the find- 
ing conforms to the weight of the evidence and that there has been 
no error of law which materially prejudices the substantial rights of 
the accused. The Board may set aside, 
on the basis of the record, any part of a sentorice, either becaiiw it 
is illegal or because it is inappropriate. It is contemplated that this 
power will be exercised to establish uniformity of sentences throughout 
the armed forces. 

Subdivision (d) deals with the power to order a rehearing. (See 
art. 63.) 

References: AW 50 (a) ,  (d), (e), (g); 51, 52; proposed A G S s  
article 39 (e), ( f ) .  
Article 6’7. Review by the Court of Mi l i tary  Appeals  

This article is new although the concept of a final appellate tribunal 
is not. Proposed AGN, article 39 ( ) provides for a board of appeals 
while AW 50 (a) provides for a juticial council. Both of these tri- 
bunals, however, are within the Department. The Court of Military 
Appeals provided for in this article is established in the National 
Military Establishment for the purpose of administration only, and 
will not be subject to the authority, direction, or control of the 
Secretary of Defense The terms of the judges are fixed a t  8 years. 
The judges are to be highly qualified civilians and for this reason the 
compensation has been made the same as that of a jutlgc of the United 
States Court of Appeals. 

Paragraph (2) of ~ubdivision (a)  provides for the staggering of the 
terms of the judges. 

Paragraph ( 3 )  provides for removal of a jutlgr. for cause. Grounds 
for removal arc. generally similar to thosc1 availnhlc against a jiitlgc of 
the r a x  Court, esocpt that mrrital or pliysiml disability ic matlr a 
ground for rcmovnl. (SNI 26 IT S C 1102 ) 

Paragraph (4)  follou tlic rrt irc.mrnt provisions npplic-nblo to  jiitlgw 
of courts in Tc~rritorirs ant l  pos\c4oiis 

Pa iqpip l i  ( 3 )  provit1c.s : l i l t  tiority for the. l’~*osiclc~rit to assign n 
United Statr.5 Cour t  of . ippc~~lc:  jtitlgr on a tc3inpor:iry hasis to  iill any 

(Svc subdivision (a).) 

(See art. 59, commentary.) 

(See art. 67 (g).) 

(Sc~b 28 17. S C. 373 ) 
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vacancy caused by the illness or disability of a judge of the Court of 
Military Appeals. The  provisioi is adopted so that  statutory author- 
ity will exist to keep the Court of Militar Appeals at full strength 

desirable because of the provision in subdivision (c) requiring that  the 
Court of Military Appeals act  upon a petition for review within 30 
days of its receipt. 

Automatic review before the Court of Military Appeals is provided 
for all cases wliicli must be approved by the President. (See AW 71 . )  
The Judge Advocate General may direct that a case be reviewed by 
tlie court, and a n  accused may request review and will receive it 
where the court finds good cause. 

The timc limits specified in subdivision ( c )  are necessary to elimi- 
natr undue delay in tlie execution of sentences. 

The Court of Military Appeals takes action only with respect to 
mattms of law. In  this it differs from the final appellate tribunals 
now set up in or proposed for the Departments. It may act only 
with respect to the findings and sentence as approved by the convening 
authoyity. If the Board of Review has set aside a finding as against 
the wcight of the evidence this decision cannot be reconsidered by 
the court. If, on the other hand, the Board has set a case aside 
because of the improper introduction of evidence or because of other 
prejudicial erior, the Court of Military Appeals may r,everse if i t  
finds there has been no such error. 

The court shall affirm the findings and the sentence if it determines 
that, with respect to the matters which it considers, there has been 
no error of law which materially prejudices the substantial rights of 
the accuscd. I t  may affirm so much 
of R finding of guilty as involves a finding of guilty of a lesser included 
offense. The only action which the court may take 
with respect to the sentence is to determine whethi L’ of not i t  is 
within legal limits. 

As to the power to order a rehearing covered in subdivision (e), see 
article 63. 

Subdivision (g) assures an annual review of the operation of the 
code and will be instrumental toward the uniform administration 
thereof. 

Refcrcnces: AW 48, 49, 50 (a), (c),  (g); 51, 52;  proposed AGN, 
article 39 (g) 
,Irticle 68. Branch  ofices 

This article provides thc autliority for the President to direct the 
Judge Advocate Gcnerul to establish a branch office under an  
Assistant Judge Advocate General with any distant command, and to 
cstablisli 111 such braricli office one or more boards of review. 

Subdivision (a) incorporates AW 50 (c) with modifications to con- 
forin to the revicw under this code. The AGX contains no similar 
piovisioii, but thc Nak-37 fccls that it would be useful in times of 
cmcrgcncy . 

bfcrenccs: 50 (c). 
Article 60. Review in the Ofice o j  the Judge  Advocate General 

This ariicle provides for the appellate review in the Office of the 
Judge Sdvocate General of every record of trial by general court 
martial in which there has been a finding of guilty and a sentence, the 
appellate review of which is not otherwise provided for by article 66. 

during periods when the case load is very i eavy. Such authority is 

(See ar t .  59, commentary.) 

(See art. 59.)  



30 
The cases involve minor sen- 

tences so that, generally speaking, review by the Court of AIilitary 
Appeals is unnecessary and would only overload the court. However, 
since even minor cases may involve major differences of interpretation 
between the services, the authority is provided to allow the Judge 
Advocate General to send such cases up for review. 

References: AW 50 (f); proposed AGN, article 39 (e). 
Article YO. Appellate counsel 

Appellate review having been provided for in other provisions of 
the code, this article provides appellate counsel for both the Govern- 
ment and the defense. 

This article is new a d  is included in the code in order that  the 
accused may be represented on review. Such representation will as- 
sure that the accused’s case will be thbrouphly considered. Appellate 
counsel must have the qualifications of counsel before a general court 
mart ial. 
Article 7 1 .  Execution of sentence; suspension of sentence 

Proposed AGN, article 
39 (a) is similar except that sentences involving $1 flag officer are treated 
in the same manner as sentences involving other officers. The words 
“as he sees fit” are intended to give the President absolute discretion 
in determining the amount of the sentence to be approved by him. 

Proposed 
AGE, article 39 (a) requires a clismissnl to be confirmed by the Pres- 
ident, or by the Secretary when empowered by the President. I t  is 
felt appropriate, hon-ever, to place this polver initially in the Secretary 
of the Department and to allow cleleqation of this power in ordcr to 
provide for periods of expansion of the armed forces. I t  was felt more 
appropriate to place the power to change a dismissal to reduction to 
ranks in the Sccretary rather than in a court martial as provided in 
ATT 43. 

Sen- 
tences required to be affirmcd 1)y a Board of Rcview may not be 
ordered executed until such rwicw and aiiy further review by the 
Court of Jfilitary Appc~als unt lcr  article 67 is caornplrtcd. l’hus, such 
sentences may Iw ortlcretl cxwi i t c t l  30 days nftcr thc accused has 
been notified of the decision of the Board of Revic~w if iic has not 
petitioned the court for review \vitliin t h R  t period. 

Subdivision (d) is dcirivcd from A W  47 (d). The proposed AGN 
would require exccutiori of sentencrs riot c~xtondirig to punishments 
specified in subdivisioris (a), (b),  and (c) to be exc~utctl upon announce- 
ment by thc court. It is felt appropriate, liowevt’r, to rcquire review 
by  the convening authority hcforc ordering execution of n n y  sentcnce. 
The convening authority is given power to suspcnd sc\ntenws other 
than death sentenccs. (See art. 74 as to the pomrr of oth(>r officers 
to suspcnd sentences.) 

References: An’ 44, 47 (d ) ,  48 (a),  48 ( c ) .  49, 50 ( c ) :  proposed AGN, 
Article 39 (a), 39 (c).  
Article 72.  Vacation of suspenszon 

This article is new. It applies wlierc a sentcncc has bcpn suspended 
pending good behavior of the accused; that  is, whcrr the accused is a 
probationer. Under present Navy practice, the commanding officer 
of a probationer has authority to vacate probation whenever he deems 
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This article conforms to AW 50 ( f ) .  

Subdivision (a) is derived from AW 48 (a). 

Subdivision (b) is derived from AT\’ 48 (c) and AIY 44. 

Subdivision (c) is tlei-ivcd from AW 48 (c) and AM’ 50 (c). 
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the conduct of the probationer unsatisfactory. Under Army practice, 
an officer who has the power to convene a court of the kind which 
adjudged the sentence may similarly vacate probation. 

This article requires that  where the vacating of the suspension of a 
serious sentence is contemplated, a record of the facts justifying the 
vacating action will be made and these facts will be given consideration 
by two officers. 

Where the original sentence includes a bad-conduct or dishonorable 
discharge, or confinement in excess of 1 year, such vacation will not 
be effective to execute the sentence until the review provided in articles 
66 and 67 has been completed. Where the suspended sentcnce 
includes a dismissal, the Secretary of the Dcpartment must act before 
the dismissal may be executed, whcthcr or not he has previously 
approved it. 

476; Keeffe report, pages 313-318. 
References: AW 51 (b);  hlCM, paragraph 94; NC and B. section 

Article 73. Petit ion f o r  a new  trial 
This article provides for a petition for a new trial as provided in 

AW 53 and in proposed AGN, article 39 (g). Action on the petition 
is to be taken by  a board of review or the Court of Military Appeals 
if the case is being reviewed or is to be reviewed by such tribunal. 
Otherwise the Judge Advocate General shall either deny or grant 
the new trial. (Sce art. 75 as to restoration of rights,.p-rivileges, 
and property after a new trial.) 

References: AW 53; proposed AGN, article 39 (g). 
Article 74 .  Remiss ion  and suspension 

Under this article the Secretary of a department may review the 
sentence of any court martial, which will give him clemency and 
parole powers as well as ultimate control of sentcnce uniformity. 
Bction hereunder may be taken without regard to whether the person 
acting has previously approved the sentence. 

References: AW 51 (b); proposed AGN, article 39 (h). 
Article 75 .  Resforation 

This article is new in that restoration of rights, privilegcs, and 
property is mandatory and in that restitution of forfeitures pre- 
viously collected is authorized. If a new trial or rchcaring is ordered, 
restoration is to be made in regard to such part of the original sentence 
as is riot adjudged upon the new trial or rehearing. 

Under subdivision (b), the Secretary of the Department shall 
order an administrative discharge substituted for a bad-conduct or 
dishonorable discharge which has not been sustained on a new trial 
unless the accused is to be restored to duty. 

Subdivision (c) requires an administrative discharge to be sub- 
situted for a dismissal which is not sustained on a new trial. In 
addition, the President is given authority to reappoint the accused 
to such rank and precedence as he believes will correct the injustice 
of the dismissal. 

This article applies not only to new trials but  also to all cases where 
an executed or partly executed sentence 'is set aside or disapproved 
under the provisions of this code. 

References: AW 53. 
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be involved in the inquiry to intervene in order to protect their rights 
or reputations. 

Subdivisions (d) and (e) conform to present Army and Navy prac- 
tice. 

Subdivision (f) is derived from AW 101. Under Navy practice 
witnesses may be but  are not required to be sworn. 

Subdivisions (g) and (h) conform to Army and Navy practice. 
References: AIV 97-103; proposed AGN, articles 42, 43, 44. 

Article 136. 
This article is a combination and modification of AW 114 and AGN, 

article 69. Only certain persons specified are given notarial powers, as 
i t  is believcd inappropriate that persons having temporary powers to 
administer oaths should notarize legal instruments which may have 
drastic legal consequences if incorrectly drawn. The persons specified 
in subdivision (a) are believed to have legal experience or experience 
in personnel matters. Commanding officers of the Navy and Coast 
Guard are included in subdivision (a) as Navy and Coast Guard com- 
mands do not have adjutants and personnel adjutants. 

References: AW 114; AGS,  article 69; proposed AGN, article 47 (a). 
Article 137. Articles to be explained 

This article is derived from AW 110, bu t  requires the articles to be 
carefully explained instead of being read, as it is felt ‘that a careful 
explanation is of more value than a mere reading. The language 
would also permit training films to  be used to explain the code. The 
requirement that  the code he read every 6 months is omitted as  it is 
fclt that a thorough indoctrination is more beneficial than a required 
reading every 6 montlis. 

References: ilW 110; ,4G-?;, article 20 (tenth). 
Article 138. Complaints of wrongs 

This article provides a procedure whereby any member of the armed 
forccs who belicves himself wronged by his commanding officer may 
make cornplaint to the officer exercising general court-martial juris- 
diction, which officcr must examine into the complaint and take such 
measures for rcdressing the wrong complained of as the circumstances 
may justify. 

‘This article is adopted from AW 121. The Xavy has provided a 
similar procedure by regul n t’ 1011. 

References: AW 121; ITnited States Navy Regulations, article 99. 
,Irticle I%?. I?ctlress qf injuries io proppt2ty 

Tliis arcicslc, is n rctlraft of .LIJY 105 with cl iaqys to  permit the 
Svc-wtiiry of tlic D(ynrt i~icnt  to prescribe tlic situations and proccdurcs 
foi- ix>tliws. I t  is not  iiit(~ric1cd t o  aft’cct t!ic provisions of 40 Statute 
7 0 5  (1018) a\ n i i i r r i t l ~ ~ l  1))- -11 Statute 132 (1910), 34 Unitcd Skates 
Cotlv, scscxt ioii  600 (1 (Mi), (clniiiis for damagos not occasionccl by 
vcssols) or t h r  piovisions of 28 I’nitcd States Cock, section 2671 et 
scq ( 1  !)4S), [tort chinis) or siniilnr ciiactmcnts. 

LZcf(w1lccs AI\- 103. 
- I r  1 i d e  t.40. I)elc~gniion h!y President 

This iiriiclc nut Iioric,cs tlic I’rc>sidcwt to  dclcgntc his niithoiity under 
this co(lr t i l id,  furtlicr, to provide for tlic subdelegation of such 

Authori ty  to administer oaths and to act as notary 
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authority. It incorporates tlic Innguage of section 10 (c), Public 
Law 759, Eighticth C O I ~ ~ C ~ S S ,  sccond session (June 24, 1948). 

The remaiiiing provisions of the proposed legislatiori are contained 
in section 2 through ;cctiori 13 Somc proviqions of thcsc remaining 
sectioiis have hcrctoforc b c c ~ i i  in( 11irl~d in citlicr t lie Articles of War 
or the Articles for tlie Gov(mini(~iit of tlic S a v y .  It is considered 
desirable to preserve thcsc provisions in the statutory law; ~ O W C V C ~ ,  
they are not considcretl to be germanc to the provisions of a uniforIn 
code of justicc. By scpnrating thcm from srction 1 which i(ic1udcs 
all of the provisions for tlic Vniform Cotlc of J i i q t  ivc. thcy will auto- 
matically be t~xc~ludotl from the code h u i  ~ ' i '  
in an appropriatc. place in the Cnited Stnt 15 

SGCTIOY 2 

This is a savings provision kvhicli will preserve th r  vali(1ity of all 
the remaining articlrs of this act in the (>vent any nrticlc or p:irt tlicrcof 
should be declared invalid. 

S1:CTIOS 3 

Throughoi~t this act abbrcrintcd t(tlrs H ~ P  us:d for t h c  various 
sections articlrs and parts. Tlicsc n w  kno\v11 as c a ~  ( a h  l i i i t  3 ant1 this 
precludes a:iy infcrrnce of $1 lcgislativc. coiistruct ion lwiiig placcvl oii 
such catch lines. 

SLCTIO\  4 

This section iiisurw that t l i c b  ~ I * O ~ I Y  t i t  1 0 ' 1  of ofY0115t>y ii hicii ~ I Y I  i~ 

violation of laus  1+111(*1i \I 111 lw r~pt~a l ( f i t l  b j  t l r i ;  i i c  l i d 1  lw coiiip1vt:~ii 
untlcr such lans  in tliv - ~ i i c  iiia!iiicr arid with t l i c  s t~i i ic  (if?, c b t  :ts I I  
this act had not bcrii paswtl. 

bCCTIOX 5 

This section prc~scribcs t h c  cffcctivc date  of this act arid iiisriws 
that n pxiod of 12 months will be availa1)lc to the armed i'orcrs Ior 
the prcparation of a manual to supplcmciit thc act. This section also 
provitlcs that  the judges of the Court of l l i l i tary ,Ippcals may assume 
officc 3 months before tlic code gocs into clffoct iii ortlcr that  thcy may 
organize thc court ant1 prrparc rules of proccdure. Finally, this scclioii 
provides that  section 12, which cmpou-crs thc Judge Advocate Gcn- 
era1 of any armed force to grant a iicw trial undcr cwtain condi- 
tions for offense committed during Korld \Tar 11, will bccomc effec- 
tive on the tlatc of approval of this ac t .  

S E C T I O S  6 

I t  is considrred desirable to retain as statutory provisions the pro- 
visions of .4W 107, 108, 112, 1 I ? ,  119, ancl 120 (41 Stnt. 809, 810, 1 3 1 1 ) ,  
but to dolete thcm as provisions of this code. Tli-y arc not considrrcd 
germane to a uniform code of justicc but arc considered appropriate 
statutory provisions. This section will accomplish the desired result. 

SECTION 7 

Existing Navy law makes provision for the retention of command 
authority in the commanding officer of a naval vessel or aircraft when 
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the crew of such vessel or aircraft have become separated from their 
vessel or aircraft by means of its wreck, loss, or destruction. This 
section preserves that  authority. 

It also preserves the authority of officers of separate marine 
organizations when embarked on a naval vessel, not a part of the 
authorized complement thereof, subject only to the paramount 
authority of the commanding officer of any such vessel. 

Subsections (c), (d),  and (c) refer to commanders' duties of example 
and correction, divine service, and reverent behavior. These are 
provisions which are of historical existence to the Navy and which 
the Navy desires to retain as statutory provisions. 

SECTIOT 8 

This section wts  forth a standard form of oath which shill be taken 
by all persons who enlist in any nrmcd force of the United States. 

S E C T I O X  9 

This section recognizes the diversity of citizenship which authorizes 
removal of a civil suit from a Statc jurisdiction to  a Federal jurisdic- 
tion. It authorizes the removal of any civil or criminal prosecution 
from a State to a Federal jnristliction when a member of the armed 
forces is n party to such action on account of any act'done under 
color of his 0ffic.c or status, or in respect to which he claims any right, 
title, or authority under any law of the United States respecting the 
armed forces thereof, or undw tlie law of wir .  

S I X T I O Y  10 

This section pros-:tlcs the authority for the dismissas of officcrs from 
the armed forces and prescribes the conditions uider  which the 
Prcsidcnt may drop an  officer from the rolls of any armed force. 

S C C T I O S  11 

Existing Iav provides that court-martial cases involving midship- 
men shall be rcvitwctl by the coiivciiing authority and by the Secretary 
of tlic Na ly .  Tlie system of revicw which is prescribed in this Code 
makes i t  ~iccrssary that existing law on  this subject be amended to 
conform to the ne\\- review provisions. This section accomplishes 
that purpose. 

SECTION 12 

This scct 1011 prw(,rihs t hi) conditions under which World War I1 
personnel who 15 ('re convicted of court-martial offenses may be 
grantcd a new trial. Such provisions were written into a r m y  and 
Si r  Force laic- in Public Law 769, Eightieth Congress (AM' 5 3 ,  as 
amended), aiid tlie present section merely extends a comparable right 
to other personilel of the armed forces. 

S E C T I O K  13 

This section prescribes the qualifications of the judge advocates 
Under esistirig law, there are 110 legal qualifications whatso- general. 
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ever for the judge advocates general. This section makes i t  manda- 
tory that the judge advocates general be members of a State or 
Federal bar and have a prescribed amount of legal experience in the 
service. I n  computing the number of years required by this section, 
it is intended that the years spent in obtaining a legal educat’ion shall 
be excluded. 

S E C T I O N  14 

This is the general repealer section. 

S E C T I O N  15 

This section authorizes appropriations to carry out t’hc puyposcs of 
the act. 

D E P A R T M E N T A L  R E C O M M E K D A T I O I ’ i S  

The Bureau of t,he Budgct has utlvisrcl t’hat t.hc hill is fully in 
accord wit,h the program of t’hc Presidrnt, and the former axid present 
Secret,aries of Defense endorse t,his bill as indicatctl by the attached 
letters which are made a part of this report. 

T H E  SECRETARY OF DEFENSE, 
Il’ashington, Frbruary  8 ,  1949. 

Hon. ~ \ I I L L A R D  E. TYDINGS, 
Chairman, Committee o n  -4rnied Serv ices ,  

C7nitetf Stutes Senate, U’ashingtori, 11. C. 
DEAR 1 1 ~ .  CHAIRVAN: There is transmitted herewith, on behalf of t h e  >yational 

Rlilitary Establishment, a draft of a proposed bill to unify, consolidate, revise. 
and codify the Articles of War, the Articles for the Government of the Yavy, and 
the disciplinary laws of the Coast Guard and to enact and estahlish allTriiforni 
Code of Military Justice. 

The proposed code is hased on a study made h y  a special coriiiiiitt~ec in this 
office, of which Prof. Edniund 11. RIorgaii, Jr . ,  of the harvartl  1,aw School was 
chairman. The code covers both the substantive and procedural law governing 
military justice atid its administration hi all the armed forces of .tile I’nited States 
and is uniformly applicahle iii all its parts to the Army, the Say?.  the Air Force, 
and the Coast (;\lard i r i  time of xvar arid peace. 

The proposed code provides the sole statutory authority for--- 
(1) The infliction of limited disciplinary penalties for niinor offeiisw wit hour 

judicial action; 
(2) The establishment of pretrial and trial procedure: 
(3) The creation and constitution of three classes of courts martial correspond- 

ing to  those now in existence; 
(4) The eligibility of mernhcrs of each of the courts and the  qiialificatioiis of 

its officers and counsel; 
(5) The review of findings and senterice and the creation si ld constitution of 

the reviewing tribiinals; and 
(6) The listing and definit,ion of offenses, rcdrafted aiid rephrascd in inoderii 

legislat,ive language. 
Atteiition is called t,o the pi-ovisioiiQ of thc: code lvhicli arc’ tlv-igiicxi to provide 

for uniformity in the admiiii.~tratiorl of military justice, to tirow tlwi~ricd to 
assure the accwcd a fair trial, to tlionc tfer.igner1 t,o prevciit iirid!ie coiitrol o r  
interference \vith the atftniriistratio~~ of rnilitary jiistice, and to thow designed to 
preserve appropriate military functions. 

Aniotig the provisioiis designed to  irisiirts iiniforriiity arc the followiiig: 
(1) The offenses rnadc piiniihahlt~ 1)y th(8 codc arc idciiticai fo r  all arriied forces; 
(2 j  The same systc,iil of c i~ l i r t s  \\it11 t!iv satii(’ l i r i i i t -  o f  jiirisdictio~i of t:acli 

court is set rip in all the arrrictl forcer; 
(3) The procedure for griieral courts martial is idcritical as to iristitiition of 

charges, pretrial investigation, action hy the  coirvciiirig aiithority, rcview t)y the 
Board of Ilevieu, and rcvicw by  the Judicial Coiiiicil in all thv arincd forces; 

(4) The rilles of procedure at t he  trial, includiriK modes of proof, are equally 
applicahle to all the armed forces; 

( 5 )  The Judge Advocates General of the three departments are required to 
make uniform rules of procedure for the Board of Review in each department:  
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(6) The required qualifications for members of the court, law officer, and 

counsel are identical for all the  armed forces; 
(7) The single Judicial Council, wBich finally decides all questions of law, is 

the court of last resort for each of the armed forces; and also acts with the Judge 
Advocates General of the three departments as an  advisory body with a view to  
securing uniformity in policy and in sentences and in discovering and remedying 
defects in the system and its administration. 

Among the provisions designed to insure a fair trial are the folbwing: 
General courts martial 

(1) A pretrial investigation is provided, a t  which the accused is entitled to  be 
present with counsel to  cross-examine avsilable witnesses against him and to  
present evidence in his own behalf. It has some features of preliminary hearing 
and some of pretrial discovery as used in the civil courts, 

(2) A prohibition against referring any charge for trial which does not s ta te  an  
offense or is not shown to  be supported by sufficient evidence. 

(3) A mandatory provision for competent, legally trained counsel a t  the trial 
for both the prosecution and the defense. 

(4). A prohibition against requesting any statement from the accused without 
warning, and against compelling wlf-incrimination, and against reception in 
evidence of improperly obtained statements. 

(5) ProviPion for equal rocess to  accused and prosecution for obtaining wit- 
nesses and depositions and?a provision allowing only the accused t o  use deposi- 
tions in a capital case. 
(6) A provision giving an  accused enlisted man the privilege of having enlisted 

men as members of the court trying his case. 
(7) A provision whereby voting on challenges, findings, and sentence is by 

secret ballot of the members of the c ~ u r t .  
(8) A provision requiring the law officer to  instruct t h e  coud ‘on the record 

concerning the elements of the offiense, presumption of innocence, and the burden 
of roof. 8) A provision for a n  automatic review of the trial record for errors of law 
and of fact by a Board of Review with the right of the accused to  be retxesented 
by legally competent counsel. 

(10) A provision for the review of the record for errors of law b y  the Judicial 
Council. This review is automatic in the case where the  sentence is death or 

- 

affects a general officer and is upon petition showing probable error of law where 
the sentence involves more than 1 year’s confinement, with the right to be 
represented by competent counsel. 

(11) A prohibition against receiving pleas of guilty in capital cases. 
Special courts martial 

I n  addition to  certain of the above provisions which also apply t o  special courts 
martial, there is provided as follows: 

(1) The trial counsel and defense counsel must be equally qualified. 
(2) .In cases where a bad-conduct discharge has been imposed, a full steno- 

graphic transcript must  be taken and the  case is reviewed in the same fashion as 
a general court-martial record. 

(3) Peremptory challenge and voting by secret ballot is provided as in a general 
court martial. 
(4) Review by judge advocate or legal officer is required. 

Summary courts martial 
(1) Provision is made for permitting an accused t o  refuse trial by summary 

court upon re uest. 
(2) ReviewBy a judge advocate or legal officer is required. 
Among some of the provisions designed to  prevent interference with the  due 

administration of justice are the following: 
(1) Provision is made for permitting an  accused to  refuse trial by summary 

court u on request. 
(2) #he staff judge advocate or legal officer is authorized to  communicate 

directly with the-Ju&ge Advocate General. 
(3) All counsel at a general court-martial trial are required to be lawyers and 

to be certified by the Judge Advocate General as qualified to perform their legal 
duties. 

(4) The law officer-a competent lawyer-rules on all questions r k e d  a t  the 
trial, except on a motion for a directed verdict and on the issue of the accused’s 
sanity. 

(5) The convening authority must not act on a finding or sentence of a general 
court martial without first obtaining the advice of his staff judge advocate or legal 

I officer. 
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( G )  The Hoard of Review, situated in the office of the Jiidge Advocate Genera! 
and reiiioved from the convening authority, is coinposed of legally trained men 
and rcvic\v$ the trial record for errors of law aiid of fact. 

(7)  The .Judicial Council is composed of civilians and  pmres finally on all 
que.jtioiis of law. 

( S i  iilieii counsel appear before the Board of Review and the Judicial Council, 
both partit.s iiiiist be represented by qualified lawyers. 

(9) Ceusure by a coinma,iding officer of a court martial or a n y  member or 
officer thcre:)f bccsiise of aiiy judicial action of the court or aiiy member or officer 
is forbiddeii ::i i(I  : !I.V a t tempt improperly to influence official aetion in any aspect 
of a trial or its rer.iew is prohibited. 
E!emeiits of comniand 

.4mong the command fuiictioiis which are fouiid in the pree!!t rZrticles of War 
and Articles for the Government of the Navy, the follo\J,ing provisions have 
been retained: 

(1) Commanding officers refer the charges in general, special aiid summary 
courts martia.1 and convene the courts. 

(2) Commaiidiiig officers appoiht the members of the courts. 
(3) Comrnandiiig officers appoint the law officer and counsel for the trial. 
(4)  Commanding officers retain full power to set aqide findings of guilty and 

to  modify or change the sentence, but are not permitted t o  interfere with verdicts 
of not I iiilt nw to increase the severity of the sentence imposed. 

( 5 )  h i e  po~vcrs of commanding offiiccrs a t  mast and compari.$. punishment are 
retained for minor offenses which reqliire prompt action and for which corn 
paratively light puiiishments can be imposed. The procediiral wfegriards in 
this tvpe of nonjudicial punishment are considerably less than i i i  the courts 
martial, hiit are helieved to he reasonably adequate. 

I regard this proposed bill as an outstrtnding exainple of unification in the armed 
services. In my opinion, the proposcrl hill is well-designed to protect the rights 
of those siibject to i t .  n.ill i irrm<:- pii!)Iiv c o ~ i f i l t ~ * i c ~  i r i  milit.tri. iiiqfiic-, a n d  will 
not impair the perforirmice of ini l i t r ry  f i i i i ~ ~ i o i i ~ .  .ixJ:.\liii,ql;, I ;troiigly iir;c 

>as.-age by the Coiigress. 
he Riirenii of the 13ridget has advised me that the propoied bill is fully in 

accord n i l  h the program of the President,. 
Siticerely yoiirs, 

JAMES FORRESTAL. 

Washington ,  Juue 8,  194.9. 
, 7  I H E  SECRETART OF DEFENSE, 

H O I l .  l I I I , I , . i R D  E. ‘ I ’ lDISCS,  
1 -r i i fe( l  States Seriate. 

DE.IR SF;x.iToi{ TYDIXGS: .:is you know, I rtbcli:cst cst.i Prof. Edmuntf 
31. ,\Iorgau to inform your committcr! of my support of tho Uniform 
Code of 3Iilitwy tJiistic,t: when lie ni)l),(’nI’ctl twforc. you on 11iy bchnlf. 

I ~voultl appiwiattl i t  if this lcttcr 15 iricanrjmwteci in the rwortl  of 
your htarinps and the committce rwor t ,  hrcause I am anxious to 
r.eitrr:itr my strong support of the Uniform Code. 

?‘he Codc was dmftcvl antl transmit tcd to thc Congrrss lwforc I 
assumed office. I l i a w  tnkcn tlir t irnii, l i o ~ v ( ~ v r r ,  t o  familiarize mysc.lf 
with its principal pro’risions an:I I conciir in ’\k. $‘orrestnl’s opinion 
that the Code rcprcw!its an outstaildin: csamj)le of unification in tlic’ 
armrtl servicm. 111 my opinion, t h e  Code j)ro.&les a numbcr of .rc?ry 
desirable protections for t h  acc!tscd without interfering with news- 
sary military functions. In atlclihn i t  represent’s R gren t advance 
in military justice in that  it jirovidcs the same I R W  and tlie snmc 
procetliirw for all pi~rso-~.; in the nrmcd forcos. By its tcrms, thc’ 
same rights, pri-rilcges, and ohligntionr will anply t,o Army, N ~ w  
Air Force, nritl Co G,izrd. I riyinot crn:ihzsizr too much tho 
importancx? of this oqilnli tv ant l  t.11:. fact, that I twlic.-vcl i t  will bc an 
item whic*h will enlisric*c t h e  tjoarn;vork am1 coopwiiti.,.th spirit of tlicb 
services. 

I am aware ol the coriscicntious antl objective work of your com- 
mittee antl the House committee. I know that the bill has been 



ESTABLISHING A UNIFORM CODE OF MILITARY JUSTICE 39 

improved by these constructive efforts and I wish to expIess to you 
and the members of your committee my deep appreciation . I n  order 
that  the  benefits of the Code may be available a t  the earliest possible 
time. I strongly urge its passage a t  the present session of the Congress . 

With kindest personal regards. I am. 
Sincerely yours. 

LOUIS JOHNSON . 
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